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[ Filed February 1, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE. DISTRICT OF COLUMBIA 


Civil Division 
ANGELIKA L. SCHNEIDER 


Badenberzerstrasse 20 
Koeln-Ehrenfeld, Germany 


Plaintiff, 
Civil Action No. 824-60 


CHRISTIAN A. HERTER, 
individually and as 
Secretary of State 


COMPLAINT FOR INJUNCTION 
DECLARATORY JUDGMENT, AND OTHER RELIEF 


Oe eee eee eee 


Plaintiff by her attorneys, complaining of defendant, alleges that: 

1. Plaintiff is a naturalized citizen of the United States |and is a 
resident of West Germany, residing with her husband in a suburb of 
Cologne, Germany. Her address there is Badenbergerstrasse 20, 
Koeln-Ehrenfeld, Germany. 

2. The defendant, Christian A. Herter, is an individual doing 
business and residing in the District of Columbia with offices at 21st 
Street and Virginia Avenue, N.W., Washington, D.C., and is Secretary 
of State of the United States. Said defendant is sued individually and as 
Secretary of State. 
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3. Jurisdiction of this Court arises under Sections 11-305 and 
11-306 of the District of Columbia Code, under 28 U.S.C. Sections 2201, 
2202 and 2282 and under 5 U.S.C. Section 1009. Jurisdiction is also 
based on the Fifth and Eighth Amendments to the Constitution of the 
United States. 

4. Plaintiff was born on May 28, 1934 in Rimsting-am-Chiemsee, 
in Bavaria, in what is now the Federal Republic of Germany. She was 
at birth a national of Germany. She arrived in this country together with 
her family in April 1939, being then not quite five years of age. 

5. Plaintiff became a citizen of the United States on December 
4, 1950 and in 1951 a certificate of derivative citizenship was issued 
to plaintiff (Certificate No. A-218517), declaring that she had become 
a citizen of the United States on December 4, 1950. 

§. Plaintiff lived in the United States continuously from 1939 to 
1954. She attended grade school in Croton-on-the-Hudson, New York 
and high school in both Cornwall-on-Hudson, New York and Flushing, 
Queens, New York, graduating in June 1950. Thereafter she attended 
Smith College, Northampton, Massachusetts, graduating in June 1954, 
with the degree of Bachelor of Arts. From 1954 to 1955 she studied at 
the University of Bern, Switzerland on a scholarship given by the Institute 
for International Relations in New York, and from 1955 to April 1956 she 
was a full-time student at the Sorbonne in Paris. In April 1956 she 
returned to the United States residing in Nutley, New Jersey and took 
employment in New York City. 

7, On June 6, 1956 the plaintiff left the United States arriving in 
Germany on June 12, 1959 for the purpose of marrying Dr. Dieter 
Schneider, a German citizen and an attorney-at-law practicing in Cologne. 


The marriage took place in Cologne on July 4, 1956. Plaintiff has since 


lived continuously in West Germany with her husband except for one 
six-seek trip for a family visit to the United States. 

8. In Germany there were born to plaintiff and her husband two 
sons, one on June 21, 1957, and the other on November 6, 1958. Both of 
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these sons were, at the time of birth, and are now, citizens of the 
United States duly registered as such with the United States Consulate. 

9. Plaintiff at all times at least from 1954 to June 1959 was in 
possession of a valid United States passport. This passport was amended 
after their births to include her two sons. 

10. Onor about August 21, 1959, the United States Consulate in 
Dusseldorf, which had possession of the United States passport issued 
to plaintiff and her two sons in connection with a request for extension 
of expiration date, deleted from it her name and crossed out her picture. 
The passport was returned to her as valid only in the names of her two 
infant sons aged respectively two and one years of age, but not for the 
plaintiff, their mother. 

11. In September 1959, the plaintiff was requested by the American 
Consulate in Dusseldorf to surrender to that Consulate her Naturaliza- 
tion Certificate. She complied with this request under protest, the 
Naturalization Certificate being returned with a letter by her attorney 
specifically denying the Consulate'’s contention that she had forfeited 
her United States citizenship. 

12. By letter dated November 25, 1959 from the United States 
Consulate General at Dusseldorf, plaintiff was notified that the Depart- 
ment of State on September 25, 1959 had decided that she had lost her 


American citizenship pursuant to Section 352(a)(1) of the Immigration 
and Nationality Act of 1952 and she was served with a "Certificate of 
the Loss of the Nationality of the United States". 

13. The actions of the United States Consulate described) in para- 


graphs 10, 11 and 12 above were all taken pursuant to the authority of 
the defendant, Christian A. Herter, and he has authorized, ratified, and 
ordered such actions. 
14. The defendant, Christian A. Herter, is illegally denying the 

plaintiff her rights and privileges as a citizen of the United States. He 
has revoked her United States passport, taken away her Certificate of 
Naturalization, and issued to her a Certificate of the Loss of the Nation- 
ality of the United States, all in violation of the Constitution of the United 
States. 
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15. The illegal actions of the defendant heretofore described 
have caused and are causing the plaintiff to suffer irreparable injury. 
Said actions have prevented the plaintiff from enjoying diplomatic pro- 
tection by the United States, from traveling under a United States pass- 
port, and have denied plaintiff other privileges of American citizenship. 
Further, under German law, when the plaintiff's United States passport 
expired and was not renewed, she was and is as a stateless person in 
danger of being required to leave Germany and her husband. Plaintiff 
now has a temporary identification paper from the local authorities as 
a stateless person permitting her to remain in Germany for a limited 
time and with no assurance of extension. 

16. The actions of defendant complained of herein purport to be 
based solely upon the authority of Section 352(a)(1) of the Immigration 
and Nationality Act of 1952. Such actions and the statute pursuant to 
which they purport to have been taken, are illegal and a deprivation of 
liberty and property without due process of the law, in violation of the 
Fifth Amendment of the Constitution of the United States because (1) 
they purport to expatriate a naturalized American citizen against her 
will solely because of three years’ residence in the country of her origin, 


and (2) because they discriminate between native born and naturalized 


citizens. Such purported deprivation of citizenship also constitutes cruel 


and unusual punishment in contravention of the Eighth Amendment to the 
Constitution. 

17. Unless this Court grants the relief requested there exists no 
other adequate remedy for the irreparable injury to which plaintiff is 
being subjected. 

WHEREFORE, plaintiff prays that: 

(1) the Court issue a temporary restraining order, a preliminary 
injunction and a permanent injunction enjoining the defendant, his suc- 
cessors and subordinates, from carrying out or enforcing the provisions 
of Section 352(a)(1) of the Immigration and Nationality Act of 1952 or 
from denying the plaintiff any of the rights and privileges of a citizen of 
the United States or from withholding from the plaintiff a United States 
passport on the ground that she is not a Citizen of the United States; 
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(2) that the Court order the defendant to expunge from the 


records of the Department of State its ruling that the plaintiff is no 
longer a national of the United States, and to revoke and nullify the 
Certificate of the Loss of the Nationality of the United States, hereto- 
fore issued to the plaintiff; 
(3) that the Court order defendant to return to plaintiff her 
Certificate of Naturalization; 
(4) that the Court order defendant to issue to the plaintiff a 
United States passport; 
(5) that the Court render a declaratory judgment that the plaintiff 
is a citizen of the United States and is entitled to all of the rights and 
privileges of a citizen of the United States; 
(6) that the Court grant such further relief as may be just, lawful 
and equitable in the premises. 


/s/ Milton V. Freeman 


/s/ Charles A. Reich 
1229 - 19th Street, N! 


Washington 6, D.C. 


/s/ Horst Kurnik 
27 William Street 
New York 5, New York 


Of counsel: 
Arnold, Fortas & Porter 
1229 - 19th Street, N.W. 
Washington 6, D. C. 


Date: February 1, 1960 


{ Filed March 25, 1960] 
MOTION TO DISMISS 

Comes now defendant by his attorney, the United States Attorney, 
and moves to dismiss the complaint on one or more of the following 
grounds: (i) The Court lacks jurisdiction over the person of the 
plaintiff; (2) The Court lacks jurisdiction over the subject matter; 
and (3) The plaintiff has failed to exhaust her administrative remedies 
under Section 360 of the Immigration and Nationality Act of 1952. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE 
Assistant United States Attorney 


/s/ HAROLD D. RHYNEDANCE, JR. 
Assistant United States Attorney 


[ Certificate of Service] 


——— 


[ Filed April 2, 1960] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

Plaintiff Angelika L. Schneider, upon the pleadings herein and 
upon the attached affidavit of the plaintiff, moves the Court to grant 
summary judgment for the plaintiff, ordering, adjudging and decreeing 
as follows: 

(1) that the defendant, his successors and subordinates be en- 
joined from carrying out or enforcing the provisions of Section 352(a)(1) 
of the Immigration and Nationality Act of 1952 or from denying the 
plaintiff any of the rights and privileges of a citizen of the United States 
or from withholding from the plaintiff a United States passport on the 
ground that she is not a citizen of the United States; 

(2) that the defendant expunge from the records of the Department 
of State its ruling that the plaintiff is no longer a national of the United 
States, and revoke and nullify the Certificate of the Loss of the Nation- 
ality of the United States, heretofore issued to the plaintiff; 
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(3) that the defendant return to plaintiff her Certificate of 
Naturalization; 
(4) that the defendant issue to the plaintiff a United States 
passport; 
(5) that the plaintiff is declared to be a citizen of the United 
States and is entitled to all of the rights and privileges of a citizen 
of the United States. 
This motion is made pursuant to Rule 56 (F.R.C.P.) on the 
ground that there is no genuine issue as to any material fact and that 
the plaintiff is entitled to judgment as a matter of law. 
Respectfully submitted, 
/s/ MILTON V. FREEMAN 
/s/ CHARLES A. REICH 
Of counsel: a * * 


Arnold, Fortas & Porter /s/ HORST KURNIK 
1229 19th Street, N.W. “ x 
Washington, D. C. 


Date: April 2, 1960 


* 


Attorneys for Plaintiff 


[ Filed April 2, 1960] 
AFFIDAVIT OF PLAINTIFF ANGELIKA L. SCHNEIDER 
I, ANGELIKA L. SCHNEIDER, being duly sworn, depose jand say: 
1. That I am the plaintiff in the above-entitled action. 
2. That Iam 25 years of age, a married woman living with my 


husband and two infant sons in a suburb of Cologne, Germany. 
3. My husband is Dieter Schneider, a lawyer practicing in 
Cologne, Germany. He is a partner in the firm of Boden, Klonz, Oppen- 
hoff, Andreae, Mathy and Schneider of Cologne. 
4. Ifeel myself an American and I value my American citizenship 
highly. Practically all my relatives, except my husband and children, 
live in the United States and are American citizens. These include two 
brothers, a half brother and sister. 
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5. Lregard the United States as my country. I have had all my 
schooling (grade school, high school and college) in the United States 
except for some post-graduate work in Switzerland and France. 

6. Iam advised by the Department of State that I am no longer 
an American citizen and am not entitled to passport and nationality 
privileges as an American because Iam married to a German citizen 
and living with him and our children in Germany where he resides and 
works. I am told that I have lost my citizenship because the country 
in which I live and in which my husband lives and works happens to be 
the one where I was born. lam also told that if I had married a 
resident of any other country and gone to live with him and raise children 
in the country where he lived and worked, I would not lose my American 
citizenship. Moreover, if I had been born rather than naturalized an 
American citizen I would also be able to conduct a normal family life 
with my husband in Germany. Instead, as a result of the action of the 
State Department in taking away my passport and my naturalization 
certificate, Iam faced with a choice of giving up my husband and family 
life with him, or of being forced to give up my country. I do not wish to 
accept either alternative. I wish to be an American citizen which I 
feel myself to be and also to remain with my husband and our children 
in Germany where he practices his profession. 


7. Lhave been able to acquire from the local authorities in 


Germany an identiicanoe paper as a stateless person which expires 


in February 1960 and a temporary residence permit which may be with- 
drawn at any time. I hope that this arrangement can be extended until a 
decision of this case is reached, but I have no assurance that any exten- 
sion can be given. The action in question places me in a position where 
I have no nationality. In addition, even if I could get an extension of my 
temporary permit and stateless persons identification paper, I am for- 
bidden by that identification paper to travel as an American. Further, I 
cannot go with my husband who is required to travel to various countries 
in Europe and to the United States, without obtaining first special visas 
which, as a stateless person, are very difficult to obtain; whereas as an 
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American citizen I would not even need a visa in most countries, the 


passport being sufficient. But, more important, wherever I may be I 


can call on no government as my own to protect me. 
8. Iregard myself as an American. I have spent my entire child- 
hood and youth in the United States and regard it as my country. From 
the time I was five until I came to Germany in 1956 to be married, I 
had been in Germany only briefly in 1954 and 1955 travelling through 
and have neither felt nor had any connection with that country. I have 
no political loyalty or allegiance to either Germany or any other country 
except the United States. 
9. I was born in Rimsting-am-Chiemsee, Bavaria, in what is now 
Western Germany, on May 28, 1934. Before I was 5 years of age I was 
brought to the United States by my mother and father and lived there 
with them and my two brothers and my mother's two children by a 
previous marriage. We lived in Croton-on-Hudson and Cornwall-on- 
Hudson, New York, and I went to grammar school in Croton and attended 
high school in Cornwall and Flushing, New York. I graduated|from Flush- 
ing High School in 1950. 
10. I was naturalized derivatively on December 4, 1950 through 
the naturalization of my mother, and in 1951, was given a Certificate of 
Naturalization (Certificate No. A-218517), which certified to this fact. 
I do not have this certificate since I was required to surrender it to the 
State Department as I shall explain below. 
11. In the fall of 1950 I entered Smith College, in Northampton, 
Massachusetts, and graduated in 1954. On graduation from Smith I 
accepted a scholarship at Bern University, Switzerland given to me by 
the Institute of International Education of New York City. I studied there 
for two semesters from the winter of 1954 through the summer of 1955. 
In the fall of 1955 I went to Paris and enrolled at the Sorbonne as a full- 
time student for the winter term 1955 - 1956. 
12. When I was preparing to leave for Switzerland in the fall of 
1954 my uncle, Horst Kurnik, Esquire (my mother's brother) gave a 
farewell party for me at his home in Nutley, New Jersey. Shortly before 
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that, my uncle had met a young German lawyer, Dr. Dieter Schneider, 
who had come to New York on a Fulbright Research Scholarship and 
was working as a visiting trainee with an international trademark and 
patent firm in New York (Langner, Parry, Card & Langner) and study- 
ing at New York University Law School. My uncle invited him to the 
farewell party and this was where I first met my future husband. 

13. I next saw him about a year later while passing through 
Cologne. Thereafter, while I was studying in Paris, in about February 
1956, we became engaged. I went pack to the United States in April. I 
lived in Nutley, New Jersey and took a job in New York City. I worked 
there until my fiance and I decided on a date for our marriage. I then 
left the United States in June 1956 for Germany. I arrived there June 
12 and we were married in Cologne on July 4, 1956. 

14. Except for a six-week trip to the United States in September 
and October 1957 to show my first-born to my relatives, I have not been 
pack to the United States since 1956. I intend to live with my husband 
and to go with him wherever he may be. Since his law practice is in 
Cologne, it appears likely that he and I will remain there for the indefinite 
future, although I would hope to be able to go to the United States frequently. 

45. We now have two sons, one Dieter Laurens, born June 21, 1957, 
and the other Marc Robert, born November 6, 1958. They were both 
registered, upon birth, at the United States Consulate in Dusseldorf. 

16. I have been in possession of an American passport since 
September 7, 1954 and my sons were included in my last passport, both 
with their photographs and descriptions. When I applied in August 1958, 
at the expiration of my most recent passport, for a new passport I was 
not granted the normal two-year passport. Instead, the American Con- 


sulate in Dusseldorf issued me a passport limited until June 10, 1959, 


which was approximately the expiration date of a three-year period 
beginning with the date of my arrival in Germany for the purpose of 
marrying Dr. Schneider. 
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17. When, on June 9, 1959, I went to the United States Consulate 
in Dusseldorf and requested an extension, the extension was refused to 
me. It was later granted as to my children, This action was taken by 
crossing out my picture and my name in the passport, but leaving the 
pictures and the names of my children and granting them an extension 
of the passport. Under this passport, my infant sons may travel as 
American citizens but I am not able to accompany them as such. 

18. As I understand it, under German law I was entitled/to reside 
in Germany with my husband so long as I had a valid passport from any 
other country. When I lost my United States passport by the refusal of 
the American Consul to extend it, the local police asserted pa German 


law required my expulsion and it was only after much discussion and 


difficulty that I was granted permission to stay for an interim period 


and issued an identification paper. 
19. In September 1959 I was requested by the American Consulate 
in Dusseldorf to surrender to them the Naturalization Certificate which 
had been issued to me in 1951 certifying that I was naturalized in the 
United States as of December 4, 1950. The Naturalization Certificate 
was in the possession of my uncle, Horst Kurnik, Esquire, attorney at 
law, at 27 William Street, New York 5, New York, who, at my instruction, 
surrendered the Certificate under protest. A copy of his letter of Septem- 
ber 22, 1959 to the United States Consulate General in Dusseldorf enclos- 
ing the Naturalization Certificate is attached as Exhibit A. 
20. In August 1959, the American Vice Consul at Dusseldorf had 
prepared a Certificate of Loss of Nationality in my case, and sent it to 
the State Department for approval. This approval was given by the State 
Department on September 25, 1959. By letter of November 25, 1959, a 
copy of this certificate was sent to me. I am attaching hereto as Exhibit 
B to this affidavit a copy of the letter of the American Consulate General 
dated November 25, 1959 and the enclosed Certificate of Loss of Nation- 
ality. 
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21. The letter of the American Consulate indicated that an appeal 
lay to the Board of Review on the Loss of Nationality in the State Depart- 
ment in Washington. Such an appeal was duly taken and by letter dated 
January 20, 1960, my counsel was advised that the Board had "affirmed 
the previous administrative decision" that I had “expatriated" myself. 
Iam told that this action of the Board is the "final administrative 
determination" of the State Department and that I have no recourse 
except to this Court. 

22. I understand that the statutes involved apparently require 
the results reached by the State Department. I cannot believe, however, 
that the Constitution of the United States permits me to be faced with 
the cruel choice of surrendering either my family or my country. I 
have, accordingly, directed the institution of the necessary proceedings 
to establish what I believe to be the true and just conclusion that I, 
although naturalized, have the same freedom as any American girl who 
received her citizenship by birth to marry where I please and to live 
with my husband and family without giving up my American citizenship. 
[ Stamp:] | /s/ Angelika L. Schneider 

Germany 
City of Dusseldorf 
Consulate General 
Of the United States 
Of America 

Subscribed and sworn to before me, Keith M. Heim, Vice Consul 
of the United States of America at Duesseldorf, Germany this 15th day of 
March, 1960. 


/s/ KEITH M. HEIM 
American Vice Consul 
duly commissioned 
and qualified 


[SEAL] 


Service No. 0866 

Tariff Item No. 45 

Fee Paid US $ (2.50) 
Local Cy DM 10.50 PAID 
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EXHIBIT A 


Registered Mail September 22, 1959 


U. S. Consulate General 
Cecilienallee 
Duesseldorf 

West Germany 


Re: Angelika L. Schneider, 
nee Schaeffer 


Gentlemen: 
At the request of my above client, I am enclosing herewith her| 
original Naturalization Certificate, No. A-2 18517. 


At the same time, I wish to point out to you that this surrender 
of her citizenship certificate to you shall not be construed as yielding 
to your Department's contention that she has forfeited her United States 
citizenship. It is, on the contrary, her contention that the facts under- 
lying her residence in Germany fall within the exemption provisions| of 
the Immigration and Naturalization Act (Public Law 414), respectively 
that so much of that law as differentiates between the natural born and 
naturalized citizen violates the Constitution of the United States. | 


Respectfully, 


Horst Kurnik 


HK/f 
enclosure 


12-B 
EXHIBIT B 


221 - SCHNEIDER, Angelica Liasse 


[GREAT SEAL OF TKO: gw 


THE U.S. A.) 


THE FOREIGN SER /(CE 
OF THE 
UNITED STATES OF AMERICA 


American Consulate General, 
Duesseldorf, Germany, 
5, Cecilien Allee, 
November 25, 1959 


Dear Mrs. Schneider: 

Reference is made to * * * the Certificate of the Loss of the Nationality 
of the United States submitted in your case by this Consulate General to the 
Department of State, Washington, D. C. 

The Department of State has confirmed your loss of American nationality 
under Section 352 (a) (1) of the Immigration and Nationality Act of 1952 * * * 


for having a continuous residence for three years in the territory of a foreign 
state of which she was formerly 2 national, i.e., in Germany, since June 12, 


1956. A copy of the certificate is enclosed for your retention. 


You are hereby notified that you have the privilege of appealing to the 


Board of Review of the Passport Office, Department of State, Washington, D. C., 
with regard to the ‘decision that you have lost your American nationality. You 
should understand that the Board of Review must consider the case on the basis 
of the evidence which has previously been submitted or may subsequently be sub- 
mitted and will be compelled to hold that you have lost your American nationality 
if such evidence brings your case within the law. If you think that the law has 
not been given sufficient weight, or if you wish to submit new or additional evi- 
dence, you may present the appeal. The appeal may be made through a foreign 
service office or through a relative, friend or attorney in the United States. No 
formal application for reconsideration need be made but a statement should be 
submitted preferably under oath giving the grounds of appeal and should be sup- 
ported by such documentary evidence as may be available. 


Very truly yours, 


Registered For the Consul General: 
Encl.: Cert. of Loss. 


/s/ Theodore K. Osgood 


Mrs. Angelica Liasse Schneider, American Vice Consul 


20 Baadenbergerstr., 
Koeln-Ehrenfeld. 


Form FS-348 BES EXHIBIT B 
° : 
(Rev. Dec. 24, 1952) (Page 2) 
Foreign Service of the United States of America 
CERTIFICATE OF THE LOSS OF THE NATIONALITY OF THE 
UNITED STATES 


(This form has been prescribed by the Secretary of State pursuant to Section 501 of the Act of Qctober 14, 1940, 
54 Stat. 1171 and Section 358 of the Act of June 27, 1952, 66 Stat. 272) 


Consulate General of the United States of ) 
) ss: 
America at Duesseldorf, Germany ) 


I, Leon PUKACH , hereby certify that, to the best of| my knowledge 
nee Schaeffer 


and belief, Angelica Liasse SCHNEIDER was born at Rimsting 
(Town or city) 


Germany _, on May 28, 1934 ; 
ovince or county) (State or country) ate 
That She resides at 20 Baadenbergerstrasse, Koeln-Ehreafeld, Germany 
(Street) ity) (State) 


That She last resided in the United States at _309 Grant Avenue, Nutley 10, 
(Street) = (City) 


New Jersey 


(State) 


That She left the United States on June 6, 1956 ; 
(Precise date should be given) 


That She acquired the nationality of the United States by virtue of naturaliza- 
ae If a national 


tion before the U.S. District Court in New York City, on December 4, 1950 
by birth in the United States, so state; if naturalized, give the name and place of the court in the United 


States before whicn naturalization was granted and the date of such naturalization) 


’ 


n June 12, 1959 
That She has expatrinteciiaenelt hr under the provisions of Section 352 (a)(1) 


of-Chapter 1v-of the -Nationatity-Act-of 19461 Chapter 3 of Title III of the Immigration 


and Nationality Act of 1952! by having a continuous residence for|three years 
in the territory of a foreign state of which she was formerly & national, 
i.e., in Germany, since June 12, 1956. 
(The action causing expatriation should be set forth succintly) a 
That the evidence of such action consists of the following: Mrs. Schneider's 


statement that she arrived in Germany on June 12, 1956, and |her presence 


at this office on August 14, 1959. 
(Here list the sources of dnformazion dsuc! documen ry evidence as may be available foncerning the 


‘action causing expat 


In testimony whereof, I have hereunto subscribed my name and affixed my 


office seal this 26th day of August , 1959 . 
(Month) 


[SEAL] /s/ Leon 2S 
Leon (Signature) Pukach 
1 Strike out whichever is inapplicable. Vice Consul 
ie 


Approved by the Department of State on September 25, 1959. 
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[ Filed April 15, 1960] 
APPLICATION FOR CONVENING OF A THREE JUDGE COURT 
Plaintiff applies pursuant to Sections 2282 and 2284 of the United 
States Judicial Code for the convening of a three judge court to hear the 
above-entitled matter. 
As reason therefor plaintiff states that the Complaint herein filed 
prays for an injunction restraining the enforcement, operation and execu- 
tion of Section 352(a)(1) of the Immigration and Nationality Act of 1952, 
an Act of Congress, for repugnance to the Fifth and Eighth Amendments 
to the Constitution of the United States. Plaintiff has also filed a Motion 
for Summary Judgment requesting inter alia the issuance of an injunction 
in the terms prayed for in the Complaint. 
Examination of the papers, we believe, will indicate the substantial 
nature of the question involved. 
Respectfully submitted, 
/s/ MILTON V. FREEMAN 


/s/ CHARLES A. REICH 
* * 
Of Counsel: 
Arnold, Fortas & Porter /s/ HORST KURNIK 
1229 - 19th St., N.W. “ 
Washington 6, D.C. 


Dated: April 15, 1960 


* 


[ Certificate of Service] 


[ Filed April 15, 1960] 


OPPOSITION TO PLAINTIFF'S APPLICATION 
FOR CONVENING A THREE-JUDGE COURT 


Comes now defendant by his attorney, the United States Attorney, 
and opposes plaintiff's application for convening a three-judge court 
pursuant to 28 USC §$2282 and 2284. 

Defendant opposes the application on the following grounds: First, 
the Court is without jurisdiction to entertain this suit and thus the com- 
plaint is subject to dismissal at the outset by the single District Judge 
to whom the case is first assigned. In support of this ground,/ defendant 
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hereby incorporates herein by reference his previously filed Motion to 
Dismiss, together with the supporting memorandum of points and author - 
ities, which is now awaiting consideration and determination. 

Second, if the Court has jurisdiction to entertain this suit, plaintiff 
has failed to present a substantial constitutional question as might warrant 
the convening of a three-judge court. Defendant believes that plaintiff's 
contentions to the contrary are not supported by the authorities upon which 
she relies in her recently filed Motion For Summary Judgment. 

For the Court's information, defendant intends to oppose plaintiff's 
Motion For Summary Judgment and to file a cross-motion if the Court 
denies his Motion To Dismiss or grants plaintiff's application. Plain- 
tiff’s counsel has assured counsel for defendant that, after determination 
of the pending application and motion to dismiss, a short but reasonable 


period of time would be afforded by stipulation or otherwise to oppose 


plaintiff's motion 4nd to file a cross-motion for summary judgment. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Harold D. Rhynedance, Jr. 
Assistant United States Attorney 


| Certificate of Service] 


———— en 


[ Filed July 19, 1960] 
ORDER 

Upon consideration of defendant's motion to dismiss in each of the 
above entitled actions, of defendant's motion in each of the above entitled 
actions to consolidate said actions and one other action, and of the ap- 
plication of plaintiff in each of the above entitled actions to convene a 
three-judge court, anda full and fair hearing having been afforded the 
parties hereto as to said motions and applications, and it appearing to 
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the Court that the above entitled actions should not be dismissed but 
that no substantial constitutional question is presented in said actions, 
it is by the Court this 19th day of July 1960: 

ORDERED that ‘defendant's motion to dismiss in Civil Action No. 
324-60 and in Civil Action No. 777-60 be and the same are hereby denied 
(Perkins v. Elg, 69 App. D.C. 175, 99 F. 2d 408, affirmed 307 U.S, 325. 
Frank v. Rogers, 102 U.S. App. D.C. 367, 253 F. 2d 889. Rule 57 
Federal Rules of Civil Procedure) and it is further 

ORDERED that defendant's motion in Civil Action No. 324-60 and 
in Civil Action No. 777-60 to consolidate be and the same are hereby 
granted except as to Cort v. Herter, Civil Action No. 868-60, and it is 
further 

ORDERED that the applications of plaintiffs Angelika L. Schneider 
and Anne d'Arbeloff Guerrieri to convene a three-judge court be and the 
same are hereby denied (Lapides v. Clark, 85 U.S. App. D.C.| 101, 176 
F. 2d 619, cert. den. 338 U.S. 860, reh. den. 338 U.S. 888; Luria v. 


U.S., 231 U.S. 9; Mackenzie v. Hare, 239 U.S. 299; Perez v/ Brownell, 
356 U.S. 44). 


/s/  Burnita Shelton Matthews 
JUDGE 


[ Filed July 29, 1960] 
ANSWER 
First ADefense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
Answering specifically the numbered paragraphs of the complaint, 
defendant avers as follows: 
1. Defendant admits the allegations contained in paragraph 1 of 
the complaint, except insofar as he denies that plaintiff is now a 
naturalized citizen of the United States. 
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2. Defendant admits the allegations contained in paragraph 2 of 
the complaint. 

3. Defendant denies the allegations contained in paragraph 3 of 
the complaint. 

4 and 5. Answering the allegations contained in paragraphs 4 and 
5 of the complaint, defendant admits the following: Plaintiff, as Angelica 
Liasse Shaeffer, was born of German parents on May 28, 1934 at Rims- 
ting, Bavaria, Germany, in what is now a part of the Federal Republic of 
Germany. Plaintiff came to the United States in 1940 and resided here 
until September 1954. Her mother was naturalized as a citizen of the 
United States in 1946 and her father was naturalized as a citizen of the 
United States on December 4, 1950, at which time plaintiff also acquired 
the status of a naturalized citizen of the United States under the provi- 
sions of Section 314(a) of the Nationality Act of 1940. In 1951 a certifi- 
cate of derivative citizenship (Certificate No. A-218517) was issued to 
plaintiff, declaring that she had become a citizen of the United States on 
December 4, 1950. 


6. Defendant admits the allegations contained in paragraph 6 of 


the complaint. 
7. Answering the allegations contained in paragraph 7 of the 


complaint (as corrected and amended by the stipulation entered into and 
submitted to this Court by counsel for the respective parties on or about 
February 10, 1960), defendant admits as follows: Plaintiff, on June 6, 


1956, left the United States and arrived in the Federal Republic of 


Germany on June 12, 1956, for the purpose of marrying Dr. Dieter 
Schneider, a German citizen and an attorney-at-law practicing in 
Cologne, Federal Republic of Germany. Plaintiff married her present 
husband, the said Dr. Schneider, in Cologne on July 4, 1956. Plaintiff 
has resided continuously in the Federal Republic of Germany since June 
12, 1956 and has not returned to the United States during such period, 
except for one trip to the United States of about six weeks duration for 
the purpose of visiting her family. It is averred that plaintiff intends 

to continue residing in the Federal Republic of Germany with her 
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husband and children so long as her husband remains there and that 
she has no definite intention to return to the United States to reside. 

8. Answering the allegations contained in paragraph 8 of|the 
complaint, defendant admits as follows: In the Federal Republic of 
Germany there was born to plaintiff and her husband two sons, one on 
June 21, 1957, and the other on November 6, 1958. Both children 
acquired United States citizenship at birth under the provisions of 
Section 301(a)(7) of the Immigration and Nationality Act of 1952, and 
have been duly registered as United States citizens with a United States 
Consulate in the Federal Republic of Germany. It is averred that the 
two children, notwithstanding their United States citizenship, have also 
acquired German nationality by reason of their birth through the said 
German citizen father. 

9. Answering the allegations contained in paragraph 9 of the 
complaint, defendant admits as follows: Plaintiff, as Angelica L. 
Shaeffer, was issued on September 7, 1954 United States Passport 
No. 468672. She was registered as a national of the United States 
residing abroad on October 26, 1954, by the United States Consulate 
at Bern, Switzerland. On June 21, 1956, Passport No. 468672 was 
renewed by the United States Consulate at Dusseldorf, Germany. On 
August 20, 1957, the passport was amended by the United States Con- 
sulate at Dusseldorf, Germany, to read in her married name, Angelica 
Schneider, and to include the sold child then born to her. On August 
28, 1958, plaintiff was issued a new United States Passport, No} 296, 
which was valid only to June 11, 1959. On June 10, 1959, plaintiff 
executed an application for the extension of her registration and Pass- 
port No. 296 to August 28, 1960. Such application was referred by the 
United States Consulate at Dusseldorf, Germany, to the Department of 
State for consideration and decision. The requested extension was 
denied by the Department of State on the basis that she was considered 


to have expatriated herself under the provisions of Section 352(a)(1) of 
the Immigration and Nationality Act of 1952 unless she could establish 
that her case came within one of the exemptions provided in Section 353 
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of that Act. Thereafter, plaintiff, together with one of her present 
counsel, visited the United States Consulate at Dusseldorf, Germany, 
on August 14, 1958, for the purpose of clarifying her citizenship status. 
At that time, plaintiff and her counsel did not contest the fact that she 
had lost her citizenship under the provisions of Section 352(a)(1) of the 
Immigration and Nationality Act of 1952 or that she was unable to estab- 
lish that her case ¢ame within one of the exemptions specified in Section 
353 of that Act. The birth of the second of the two aforesaid children 
was reported on that occasion to the said Consulate. 

40. Answering the allegations contained in paragraph 10 of the 
complaint, defendant admits as follows: On or shortly prior to August 
21, 1959, the United States Consulate in Dusseldorf, which had possession 
of the United States passport issued to plaintiff in connection with the 
aforesaid request for extension of the expiration date, deleted from such 
passport her name and crossed out her picture put did not do so with 
respect to the nameor picture of her first born child. The passport, 
which was amended to exclude her but to include both of her two said 
children, was returned to her as valid only in the names of such children. 

11. Answering the allegations contained in paragraph 11 of the 
complaint, defendant admits as follows: On August 26, 1959, a United 
States Consular Officer at Dusseldorf certified that plaintiff expatriated 
herself under the provisions of Section 352(a)(1) of the Immigration and 
Nationality Act of 1952 by having a continuous residence for three years 
in the territory of a foreign state of which she was formerly a national, 
i.e., in Germany, since June 12, 1956. Such certification was approved 
by the Department of State on September 25, 1959. Plaintiff in September 
1959 was requested by the United States Consulate in Dusseldorf to sur- 
render to that Consulate her Naturalization Certificate. Plaintiff com- 
plied with this request under protest, the Naturalization Certificate being 
returned with a letter by her attorney specifically denying the Consulate's 
contention that she had forfeited her United States citizenship. 

12. Answering the allegations contained in paragraph 12 of the 
complaint, defendant admits as follows: The United States Consulate at 
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Dusseldorf was advised of the aforesaid approval by the Department of 
State of the above-described certification by the Consulate respecting 
plaintiff's expatriation under Section 352(a)(1) of the Immigration and 
Nationality Act of 1952. Thereafter, by letter dated November 25, 1959 
from the United States Consulate General at Dusseldorf, plaintiff was 
notified that the Department of State on September 25, 1959, had decided 
that she had lost her United States citizenship pursuant to Section 352(a) 
(1) of the foregoing Act, and she was served with a "Certificate of the 
Loss of the Nationality of the United States". 

13. Defendant admits that the actions described in the allegations 
contained in paragraphs 10, 11 and 12 of the complaint to the extent they 
have been admitted in this answer were all taken pursuant to the authority 
of defendant, and he has authorized, ratified, and ordered such actions. 
Further answering, defendant avers as follows: By letter dated January 
5, 1960, plaintiff through counsel appealed to the Board of Review On The 
Loss of Nationality, Passport Office of the Department of State, from the 
aforesaid decision of the said Department that she had expatriated herself 
on June 12, 1959 under Section 352(a)(1) of the Immigration and Nationality 
Act of 1952. Upon review and consideration, the said Board of Review On 
The Loss of Nationality affirmed such previous decision and, on January 
20, 1960, advised plaintiff through her counsel in writing to this effect. 

It is further averred that plaintiff's first name, while spelled.as"'Angelika” 
in the complaint, is shown as "Angelica" in official records of the Depart- 
ment of State, including certain documents signed by her. 

14. Defendant denies the allegations contained in paragraph 14 of 
the complaint, except insofar as he admits that he has caused plaintiff's 
United States passport to be revoked, her Certificate of Naturalization to 
be taken away from her, and a Certificate of the Loss of the Nationality 
of the United States to be issued to her. 

15. Answering the allegations contained in paragraph 15 |\of the 
complaint, defendant avers as follows: The allegations contained in the 


first and second sentences of such paragraph are denied, except insofar 
as it is admitted that plaintiff no longer is entitled to the diplomatic 
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protection of the United States, to travel under a United States passport, 


and to enjoy certain other privileges of United States citizenship. 
Further answering, defendant is not required to answer the allegations 
contained in the third and fourth sentences of the said paragraph of the 
complaint since they are irrelevant and immaterial but, if an answer be 
required, defendant avers that he is without knowledge or information 
sufficient to form a belief as to the truth of such allegations. 

16. Answering the allegations contained in paragraph 16 of the 
complaint, defendant avers as follows: As respects the allegations con- 
tained in the first sentence of such paragraph, it is admitted that the 
actions of defendant complained of in the complaint are based solely 
upon the authority specified in Section 352(a)(1) of the Immigration and 
Nationality Act of 1952. Further answering, defendant is not required to 
answer the remaining allegations of such paragraph as they are conclusions 
of law but, if an answer be required, they are denied. 

17. Defendant denies the allegations contained in paragraph 17 of 
the complaint. The remaining allegations of the complaint are denied. 

Third Defense 

The complaint should be dismissed for the reason that the Court 

lacks jurisdiction over the person of the plaintiff. 
Fourth Defense 

The complaint should be dismissed for the reason that the Court 

lacks jurisdiction over the subject matter. 
Fifth Defense 

The complaint should be dismissed for the reason that plaintiff 
has failed to exhaust her administrative remedies under Section 360 of 
the Immigration and Nationality Act of 1952. 

Sixth Defense 

Even assuming arguendo that the administrative remedies available 
to plaintiff under Section 360 of the Immigration and Nationality Act of 
1952 are not exclusive, they are the specified remedies which in the 
circumstances of the instant case must first be exhausted by plaintiff 
before the Court may obtain jurisdiction over the person of the plaintiff 
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and the subject matter. The complaint fails to reflect any basis upon 
which plaintiff's failure to exhaust the specified remedies provided by 
Section 360 of the Immigration and Nationality Act of 1952 may be ex- 
cused. Hence, the complaint should be dismissed by reason of plaintiff's 
failure to exhaust such remedies. 

Seventh Defense 

The complaint fails to raise a substantial constitutional question. 


/s/ OLIVER GASCH 
United States Attorney | 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE 
Assistant United States Attorney 


/s/ HAROLD D. RHYNEDANCE, JR. 
[ Certificate of Service] Assistant United States Attorney 


[ Filed August 9, 1960] 
AFFIDAVIT OF HORST KURNIK IN SUPPORT OF | 
PLAINTIFFS MOTION FOR SUMMARY JUDGMENT 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK) 


HORST KURNIK being duly sworn deposes and says: 

1) Iam one of the attorneys for plaintiff in the above entitled 
action. 

2) Iam making this affidavit with reference to some of the allega- 
tions set forth in 9th of defendant's Answer served on July 29,/ 1960. 

3) In that Nr. 9 of his Answer defendant alleges as follows: 

"Thereafter, plaintiff, together with one of her present 
counsel, visited the United States Consulate at Dussel- 
dorf, Germany, on August 14, 1958, for the purpose of 


| 
clarifying her citizenship status. . At that time, plain- | 


tiff and her counsel did not contest the fact that she had 
lost her citizenship under the provision of Sec. 352 (a) (1) 
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of the Immigration and Nationality Act of 1952 or that 
she was unable to establish that her case came within 
one of the exemptions specified in Sec. 353 of that act.” 


4) My records reveal that I visited together with the plaintiff the 
United States Consulate at Duesseldorf on August 14, 1959 (and not 1958 
as alleged in the Answer). At that time plaintiff had come to the office 
at the request of the U.S. Consul. 

5) When we appeared before the consul the official in charge 
indicated that her passport had to be cancelled. He also urged plaintiff 
to sign a statement setting forth all the facts which he did not explain 
to me or her. 

6) My immediate reply was that I was advising plaintiff not to 
sign any written statements or to make any oral statements whatsoever 
and thereupon plaintiff refused to make any statements. 

7) At the same time I protested the forfeiture of plaintiff's 
citizenship as being illegal under the Immigration and Nationality Act 
of 1952 and the U.S. Constitution and I indicated that in the event her 
passport would be cancelled and her citizenship would be considered 
forfeited appropriate actions would be inaugurated in order to contest 
such action by Defendant or his agents. 


8) Subsequently plaintiff was requested by the U.S. Consul in 


Duesseldorf to surrender her Naturalization Certificate. This was done 
by me under protest as is specifically admitted in the last sentence of 
paragraph 11 of the Answer filed by defendant herein. My letter of 
protest is attached to plaintiff's affidavit already filed in support of this 
motion. 

9) Accordingly the allegation that "Plaintiff and her counsel did 
not contest the fact that she had lost her citizenship" is not in accord- 
ance with the facts. 

! /s/ HORST KURNIK 
{ Jurat dated August 5, 1960] 


ED 
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[ Filed August 11, 1960] 
DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS 
Comes now defendant by his attorney, the United States Attorney, 
and moves for judgment on the pleadings for the reason that on the plead- 
ings defendant is entitled to judgment as a matter of law. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE 
Assistant United States| Attorney 


/s/ HAROLD D. RHYNEDANCE, JR. 
[ Certificate of Service] Assistant United States Attorney 


[ Filed August 15, 1960] 
OPPOSITION TO MOTION FOR JUDGMENT ON THE PLEADINGS 
1. Plaintiff opposes the motion for judgment on the pleadings 
and requests the Court to consider the affidavits of Angelika L. 
Schneider and Horst Kurnik filed herein not only as affidavits) in 
support of plaintiff's motion for summary judgment but also in opposi- 
tion to defendant's motion for judgment on the pleadings. 
2. The grounds for opposition as a matter of law to the defend- 
ant's motion for judgment on the pleadings are the same reasons 
advanced as a matter of law in support of plaintiff's own motion for 
summary judgment. 
Respectfully submitted, 
/s/ MILTON V. FREEMAN 


1229 - 19th Street, N.W. 
Washington 6, D. C. 


/s/ HORST KURNIK 
Of counsel: 27 William Street 


Arnold, Fortas & Porter New York 5, New York 


1229 - 19th Street, N.W. 
Washington 6, D. C. 


Date: August 15, 1960 
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{ Filed August 17, 1960] 
ORDER AND JUDGMENT 

Plaintiff having moved for summary judgment and defendant having 
moved for judgment on the pleadings, and the Court having considered the 
complaint, the answer and the affidavits filed herein as well as the pre- 
vious proceedings herein, and being fully advised in the premises, and 
being advised of the order entered in this matter on July 19, 1960 by 
Judge Matthews, holding that no substantial constitutional question is 
presented by said complaint, and the Court being of the opinion that 
Section 352(a)(1) of the Immigration and Nationality Act of 1952 is not 
repugnant to the Constitution of the United States, 

It is hereby 
ORDERED, ADJUDGED AND DECREED: 

1. That the plaintiff's motion for summary judgment be and it is 
hereby denied, and | 

2. That judgment on the pleadings be and it is hereby entered for 
defendant, and the complaint be and it is hereby dismissed. 


/s/ GEORGE L. HART, JR. 
Judge 


Date: August 17, 1960 
No objection as to form: 


/s/ Milton V. Freeman 
Counsel for Plaintiff 


EE 


{ Filed August 17, 1960 | 
NOTICE OF APPEAL 
Notice is hereby given that Angelika L. Schneider, the plaintiff 
above-named, hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the Order and Judgment entered 
in this action on August 17, 1960. 
Respectfully submitted, 


Of Counsel: /s/ MILTON V. FREEMAN 
* * * 


* * * 


Date: August 17, 1960 /s/ ZoEEE KURNIK 
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IN THE 
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No. 15,959 


Ancetrxa L. Scuyemer, Appellant 


Vv. 


Curistian A. Herter, individually and as Secretary 


of State, Appellee 


On Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On February 1, 1960, appellant brought this action in 
the Court below, seeking a declaratory judgment that she 
is a citizen of the United States, an order enjoining en- 
forcement of Section 352 of the Immigration and National- 
ity Act of 1952 against her, and other relief. The jurisdic- 
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tion of the District Court was invoked pursuant to Sections 
11-305 and 11-306 of the District of Columbia Code, 28 
U.S.C. §§2201, 2202 and 2282, and 5 U.S.C. $1009. 


The District Court entered an order on August 17, 1960 
denying appellant’s motion for summary judgment, grant- 
ing appellant’s motion for judgment on the pleadings, and 
dismissing the complaint. Notice of Appeal was filed the 
same day. The jurisdiction of this Court is invoked pur- 
suant to 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


The appellant was born on May 28, 1934, in Rimsting- 
am-Chiemsee, Bavaria, in what is now the Federal Repub- 
lic of Germany. At birth she was a national of Germany. 
In April 1939, before she was five years of age, she was 
brought to this country by her family. On December 4, 
1950, appellant became a citizen of the United States by 
derivative naturalization, through the naturalization of 


her mother (J.A. 2, 9, 16). 


Appellant lived in the United States continuously from 
1939 to 1954—from age five to age twenty. She was edu- 
cated at grade school at Croton-on-Hudson, New York, in 
high school at Cornwall-on-Hudson, New York, and Flush- 
ing, Queens, New York, and at Smith College in North- 
hampton, Massachusetts, where she was graduated in 1954 
with the degree of Bachelor of Arts. Thereafter, she 
studied at the University of Berne in Switzerland from 
1954 to 1955 on a scholarship given by the Institute of In- 
ternational Relations in New York, and in the following 
year was a full-time student at the Sorbonne in Paris. She 
returned to the United States in April 1956, took up resi- 
dence in Nutley, New Jersey and was employed in New | 
York City (J.A. 2, 9-10, 16). 


While studying in Paris, appellant became engaged to 
Dr. Dieter Schneider, a German citizen and attorney at law 
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practicing at Cologne, Germany. On June 6, 1956, appel- 
lant left the United States to marry Dr. Schneider. They 
were married in Cologne on July 4, 1956, and appellant 
has since lived continuously in the Federal Republic of 
Germany with her husband except for one six-week family 
visit to the United States. In Germany there were born 
to appellant and her husband two sons, one on June 1, 
1957, and the other on November 6, 1958. Each of these 
sons was at the time of birth, and is now, a citizen of the 
United States duly registered as such at the United States 
Consulate (J.A. 2-3, 9-10, 16-17). 


Appellant feels herself to be an American. She feels no 
political connection with Germany or its Government and 
has no political loyalty or allegiance to that country. Al- 
though she could acquire German citizenship because of 
her marriage to a German citizen she has not done so. 
She desires both to continue to be an American citizen 
and to remain with her husband and children in Ger- 
many where her husband practices his profession (J.A. 
4, 7, 8, 9). 


During all of the time of her residence in Germany un- 
til June 1959 appellant was in possession of a valid United 
States passport. This passport was amended at the times 
of the births of her sons to include them. On or about 
August 21, 1959, the United States Consulate at Duessel- 
dorf, Germany, contending that appellant had lost her 
citizenship, deleted from her passport her name and 
crossed out her picture. The passport was returned to 
her as valid only in the names of her two sons (J.A. 3, 
10, 17, 18). 


In September 1959 appellant was requested by the Amer- 
ican Consulate to surrender her naturalization certificate. 
She complied with this request under protest, specifically 
denying the contention that she had forfeited her United 
States citizenship (J.A. 3, 11, 18). 
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By letter dated November 25, 1959, appellant was served 
with a ‘Certificate of Loss of Nationality of the United 
States”’ sent to her from the United States Consulate Gen- 
eral at Duesseldorf. The accompanying letter stated that 
the Department of State on September 25, 1959, had de- 
termined that she had lost her American citizenship pur- 
suant to Section 352(a)(1) of the Immigration and Na- 
tionality Act of 1952 (J.A. 3, 11, 18-19). 


By her counsel, appellant appealed to the Department 
of State from this ruling. Her appeal was heard by the 
Board of Review on the Loss of Nationality in the State 
Department in Washington. This Board affirmed the pre- 
vious administrative decision that the plaintiff had lost 
her citizenship, basing its ruling solely on Section 352(a) 
(1) of the Immigration and Nationality Act of 1952 (J.A. 
12, 19). This action was, under the regulations, the ‘‘final 
administrative determination” of the State Department, 
leaving the plaintiff without further administrative rem- 
edy. Pursuant to this ruling, appellant is now being denied 
all the rights and privileges of United States citizenship, 
including a United States passport (J.A. 3-4, 19-20). 


Appellant has subsequently acquired from the authori- 
ties in Germany a temporary identification paper as a 
stateless person and a temporary resident permit which 
may be withdrawn at any time (J.A. 4, 8-9). 


Appellant is thus a person deprived by the actions of 
the defendant of her citizenship and deprived of all the 
rights incidental thereto, including protection by the 
United States Government. 


PROCEEDINGS BELOW 


On February 1, 1960, appellant filed a complaint in the 
District Court for the District of Columbia alleging that 
Section 352, the provision pursuant to which she is de- 
prived of her citizenship, is invalid under the Constitution 
of the United States, and seeking a declaration that ap- 
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pellant is a citizen of the United States. Besides a dec- 
laration of her citizenship, the relief requested also included 
an order enjoining appellee from enforcing Section 352, 
an order to restore to appellant the certificate of naturali- 
zation which she surrendered to defendant under protest, 
and to compel the issuance to her of a United States pass- 
post (J.A. 1-5). 


On April 2, 1960 appellant moved for summary judgment 
on the basis of the affidavit sworn by appellant (J.A. 6). 


Appellant applied, on April 15, to the District Court for 
the convening of a three-judge court pursuant to 28 U.S.C. 
§§2282, 2284 to hear and determine this matter (J.A. 13). 
This application was denied by Judge Burnita Shelton 
Matthews’ Order dated July 19, 1960, on the ground that 
‘¢no substantial constitutional question” was presented 
(J.A. 14). 


On August 9, 1960, appellant presented to Acting Chief 
Judge Fahy of this Court a motion to convene a three 


judge court. This was denied by Judge Fahy by his order 
dated August 12, 1960. 


On August 11, 1960, appellee filed a motion for judg- 
ment on the pleadings (J.A. 23) and on August 17, 1960, 
District Judge Hart entered an Order and Judgment deny- 
ing appellant’s motion for summary judgment, granting 
appellee’s motion for judgment on the pleadings and dis- 
missing the complaint. Judge Hart’s Order and Judgment 
recited the Court’s opinion “that Section 352(a)(1) of the 
Immigration and Nationality Act of 1952 is not repugnant 
to the Constitution of the United States.’ (J.A. 24). This 
appeal followed. 
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STATUTE INVOLVED 


Section 352 of the Immigration and Nationality Act of 
1952, 66 Stat. 269, 8 U.S.C. $1484, reads as follows: 

Loss of nationality by naturalized national 

(a) A person who has become a national by nat- 
uralization shall lose his nationality by— 

(1) having a continuous residence for three years 
in the territory of a foreign state of which he was for- 
merly a national or in which the place of his birth is 
situated, except as provided in section 353 of this title, 
whether such residence commenced before or after 
the effective date of this Act; 

(2) having a continuous residence for five years in 
any other foreign state or states, except as provided 
in sections 353 and 354 of this title, whether such resi- 
ae commenced before or after the effective date of 
this Act. 


e ° ° 


STATEMENT OF POINTS 


1. Section 352(a) (1) of the Immigration and Nationality 
Act of 1952, pursuant to which appellant is deprived of 
her United States citizenship, applies by its terms only 
to naturalized and not to native-born citizens. It discrim- 
inates arbitrarily and without justification between native- 
born and naturalized citizens of the United States and, 
accordingly, violates the due process clause of the Fifth 
Amendment of the United States Constitution. 


2. Section 352(a)(1) of the Immigration and National- 
ity Act of 1952 is beyond the power of Congress to enact. 
There is no reasonable relationship between its provisions 
and any power granted to Congress. 


3. Section 352(a)(1) of the Immigration and Nation- 
ality Act of 1952 attaches the loss of citizenship as a pen- 
alty for mere residence in the country of origin for a three- 
year period and thus imposes a cruel and unusual punish- 
ment upon appellant in violation of the Eighth Amend- 
ment of the United States Constitution. 


7 


SUMMARY OF ARGUMENT 


The sole question presented is whether Section 352(a) 
(1) of the Immigration and Nationality Act of 1952, pro- 
viding that any naturalized citizen who resides for three 
years in the country of his origin shall automatically lose 
his citizenship, is within the power of Congress to enact. 


I 


Section 352 of the Act discriminates between native- 
born and naturalized citizens of the United States. It 
applies only to naturalized citizens. Native-born citizens 
on the other hand are at liberty to reside abroad indefi- 
nitely without suffering loss of citizenship. 


This discrimination is arbitrary, devoid of any reason- 
able justification, and violates the due process clause of 
the Fifth Amendment to the Constitution. 


Discrimination between native-born and naturalized citi- 
zens represents a departure from the well-established prin- 
ciple of equality in American law between native-born and 
naturalized citizens. The discriminatory provisions of Sec- 
tion 352 which were originally enacted into law as a part 
of the Immigration and Nationality Act of 1940 represent 
the first and only substantive departure from the princi- 
ple of equality between these two groups of citizens, with 
the single exception of the constitutional provision limit- 
ing the presidency to native-born citizens. 


Congress, in enacting Section 352 of the Act, purported 
to act under its naturalization power and its power to leg- 
islate with respect to foreign affairs. This discrimination 
cannot, however, be justified as a proper exercise of either 
of these congressional powers. 


The power to naturalize does not include the power to 
deprive a validly naturalized citizen of his citizenship. 
Congress can, of course, under this power make laws with 
respect to the loss of citizenship by persons who have ac- 


8 


quired it in bad faith. But the scope of this provision is 
much broader. It applies to every naturalized citizen even 
though as in the present case there is no question of the 
bona fides of his intention at the time of acquiring 
citizenship. 

Nor can it be justified as a proper exercise of Congress’ 
foreign affairs power. The purported justification for this 
legislation is that the residence abroad of citizens bearing 
no real allegiance to the United States, may embarrass 
the United States in its conduct of its foreign affairs. But 
this is plainly no justification for discrimination in this 
regard between born citizens and naturalized citizens. 
There is no reason for assuming any difference in attach- 
ment to the United States on the basis of the means by 
which citizenship was acquired. 


I 


Even apart from the discriminatory nature of Section 


352(a)(1), there is no rational nexus between mere resi- 
dence abroad and any of the evils with which Congress 
may deal under any of its legislative powers. Mere resi- 
dence abroad does not provide a rational basis for loss of 
nationality. Congress can attach loss of nationality only to 
acts which import a lack of allegiance to this country and 
allegiance to another. But plainly there is no relationship 
between mere residence abroad and lack of allegiance to 
this country. A person residing abroad may have a strong 
allegiance to this country while a person residing in the 
United States may not. Yet under Section 352, actual 
allegiance to the United States as here, is irrelevant. 


Ii 


Furthermore, the provision of Section 352 imposing loss 
of citizenship on a naturalized citizen is a penalty con- 
stituting a cruel and unusual punishment within the mean- 
ing of the Eighth Amendment. 
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IV 


Lapides v. Clark, 85 U.S. App. D.C. 101, 176 F.2d 619 
(1949), cert. denied, 338 U.S. 360 (1949), is the only case 
sustaining on constitutional grounds a loss of nationality 
pursuant to this type of regulation. The Lapides case, how- 
ever, is not controlling here. In Lapides this Court did 
not reach the question of the constitutionality of the provi- 
sion calling for automatic loss of citizenship as a result of 
mere residence abroad for the stated period. This Court 
found the statute constitutional as applied in that case, but 
specifically left open the question whether its application 
to other persons in different circumstances might not be 
unconstitutional. We submit that in this case, where the 
facts show that appellant’s residence in a foreign country 
is fully consistent with her continued allegiance to the 
United States, the application of Section 352 would be un- 
constitutional even under Lapides. 


If, however, this Court should conclude that Lapides is 


controlling here, we submit that under the standards set 
by the Supreme Court in Perez v. Brownell, 356 U.S. 44 
(1958) and Trop v. Dulles, 356 U.S. 86 (1958), Lapides 
should not now be followed. 


ARGUMENT 
I, SECTION 352 ARBITRARILY DISCRIMINATES AGAINST NATU- 
RALIZED CITIZENS IN VIOLATION OF THE FIFTH AMEND- 
MENT’S GUARANTEE OF DUE PROCESS. 

Section 352 of the Immigration and Nationality Act 
of 1952, 8 U.S.C. §1484, purports to deprive naturalized 
citizens of their nationality because of continuous resi- 
dence in the territory of a foreign state, either the state 
of origin, where the period is three years, or any other 
foreign state, where the period is five years. 


No comparable provision applies to native-born citizens. 
A native-born citizen is free to reside abroad indefinitely 
without suffering loss of citizenship; the liberty of natural- 
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ized citizens to live abroad is restricted. Section 352 thus 
discriminates between citizens of the United States solely 
on the basis of birth, ancestry, and national origin. 


Sections 353 and 354 of the Act (8 U.S.C. §§1485 and 
1486) contain a list of exemptions from this penalty of 
loss of citizenship. The exemptions are detailed. They are 
applied by the Congress as a matter of grace defining 
whether, as a matter of policy, certain groups of natural- 
ized citizens shall be exempted from the general prohibi- 
tion of long-time residence abroad applicable to the re- 
maining body of naturalized citizens on pain of loss of 
citizenship. No such prohibition and no such limitation 
is applied to their fellow citizens who obtained their citi- 
zenship by birth. 


It is plaintiff’s position that the discriminatory and 
arbitrary denial of citizenship to one class of Americans 
under Section 352 violates the Fifth Amendment’s pro- 


hibition against depriving any person of life, liberty or 
property without due process of law. 


The discrimination plainly limits the rights of natural- 
ized citizens who live and work abroad in a way that is not 
applied to native-born citizens. It creates a second-class 
citizenship. The statute is an assertion by Congress of the 
power to control and restrict the rights of one great class 
of our citizens to live, work and marry where they please, 
while another broad class of our citizens is free from such 
restraints. It is an assertion of a right which, if sustained, 
cannot be limited by the present scope of the statute and 
its exemptions. It is, in substance, a claim of right on the 
part of the Congress to say to naturalized citizens that 
they have no right to travel or remain outside the borders 
of the United States except under terms and conditions 
which Congress, as a matter of grace, may allow, while 
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no such limitation is made on their fellow citizens who 
owe their citizenship to birth.1 This discrimination can- 
not be squared with the Fifth Amendment of the 


Constitution. 


(1) The Fifth Amendment Prohibits Discrimination Between 
Native-Born and Naturalized Citizens In Their Freedom To 
Reside Abroad. 


It is well settled that the Fifth Amendment’s due proc- 
ess clause, like the Fourteenth Amendment’s equal pro- 
tection clause which applies to the States, forbids the Fed- 
eral Government to deprive any person of fundamental 
rights on an arbitrary or discriminatory basis. 


“The Fifth Amendment . .. does not contain an 
equal protection clause as does the Fourteenth Amend- 
ment which applies only to the states. But the con- 
cepts of equal protection and due process, both stem- 
ming from our American ideal of fairness, are not 
mutually exclusive. The ‘equal protection of the law’ 
is a more explicit safeguard of prohibited unfairness 
than ‘due process of law’; and, therefore, we do not 
imply that the two are always interchangeable phrases. 
But, as this Court has recognized, discrimination may 
be so unjustifiable as to be violative of due process.” 
Bolling v. Sharpe, 347 U.S. 497, 499 (1953).? 


1Qne irony of the terms and conditions presently in force is that the 
plaintiff, by reason of her more than 15 years residence in the United States, 
wag free to marry and live abroad without loss of citizenship provided it 
was in Germany. See 73 Stat. 274, 8 U.S.C.A. $1486(5), exempting 15-year 
residents from the 5-year limitation on residence in countries other than the 
country of birth but not from the 3-year limitation on residence in the 
country of origin. Had plaintiff married an Austrian, a Swiss, or even a 
resident of Communist China, she could have lived with her husband in any 
of these countries secure in her American citizenship for life. 

‘We do not here quarrel with the line which Congress has chosen to draw, 
however absurd it may seem on its face. We use it only to emphasize that in 
asserting the power to draw any line based on residence abroad, Congress is 
asserting a general power to restrict or forbid travel or residence abroad and 
that its exemption or failure to exempt from the penalty of loss of citizen- 
ship is solely a matter of grace. 


2See also, ¢.g., Currin v. Wallace, 306 U.S. 1, 14 (1939); Buchanan v. 
Warley, 245 U.S. 60 (1917). 
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The first question presented in this case is, therefore, 
whether the discrimination against naturalized citizens 
found in Section 352, is ‘‘so unjustifiable as to be violative 
of due process.”’ 


The burden of justifying this discrimination as reason- 
able is especially high here because of the nature of the 
right involved and the long standing principle of equality 
between native-born and naturalized citizens. 


The Nature of the Right Involved 


The discrimination in Section 352 involves not a mere 
regulation of business but affects fundamental individual 
rights. The Supreme Court has often recognized that citi- 
zenship is perhaps the most precious of all individual 
rights and its loss may involve the loss of all that makes 
life worth living. Perez v. Brownell, 356 U.S. 44 (1958) ; 
Trop v. Dulles, 356 U.S. 86 (1958) ; Knauer v. United States, 
328 U.S. 654, 659 (1946) ; Schneiderman v. United States, 
320 U.S. 118, 122 (1943). Where a discrimination involves 
such a vital individual right, the burden of justifying the 
discrimination as reasonable is substantially higher than in 
the case of a classification affecting interests constitution- 
ally less important. 


The Tradition of Equality Between Native-Born and 
Naturalized Citizens 


The principal of equality between native-born and nat- 
uralized citizens is deeply rooted in American jurispru- 
dence. The discrimination in Section 352 which first be- 
came a part of our law with the passage of the Immigra- 


1 One indicium of the dignity of citizenship is that naturalization is carried 
out by court decree. Appellant acquired her United States citizenship by a 
deeree entered by the United States District Court for the Southern District 
of New York on December 4, 1950. This decree is a final, formal and bind- 
ing declaration to which the United States Government is a party. Section 
352 sceks to void and nullify the effect of this decree by informal administra- 
tive procedure without further judicial proceedings and without a further 
order of the court. 
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tion and Nationality Act of 1940 is the first and only sub- 
stantive discrimination between native-born and natural- 
ized citizens—with one exception: the Constitution’s re- 
quirement that the President be native-born. The Con- 
stitution neither makes nor permits Congress to make any 
other exception; and specifically provides that ‘‘All per- 
sons born or naturalized in the United States and subject 
to the jurisdictian thereof, are citizens of the United States 
and of the State wherein they reside.’?? As the Supreme 
Court has said, ‘‘Under our Constitution, a naturalized 
citizen stands on an equal footing with the native citizen 
in all respects, save only that of eligibility to the presi- 
dency.”? Luria v. United States, 231 U.S. 9 (1913). For 
similar statements, see also United States v. MacIntosh, 
283 U.S. 605, 624 (1931); Knauer v. United States, 328 
U.S. 654, 658 (1946). 


The classical definition of the principle of equality be- 
tween the naturalized and the native-born citizen is that 
of Chief Justice Marshall in 1824: 


“A naturalized citizen is indeed made a citizen un- 
der an act of Congress, but the act does not proceed 
to give, to regulate, or to prescribe his capacities. He 
becomes a member of the society, possessing all the 
rights of a native citizen, and standing, in the view of 
the constitution, on the footing of a native. The consti- 
tution does not authorize Congress to enlarge or 
abridge those rights. The simple power of the national 
legislature, is to prescribe a uniform rule of naturali- 
zation, and the exercise of this power exhausts it, so 
far as respects the individual. The constitution then 
takes him up, and, among other rights, extends to him 
the capacity of suing in the courts of the United States, 
precisely under the same circumstances under which 


1 Amend, 14, Sec. 1. Originally, Section 1 of the Fourteenth Amendment, 
as proposed, omitted the words ‘‘or naturalized’’. These words were added 
on motion of Senator Fessenden, and there is no record of any dissent in 
the Reconstruction Congress. Congressional Globe, 39th Cong., Ist Sess., 
Pt. 4, p. 3040 (June 8, 1866). 
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a native might use. He is distinguishable in nothing 
from a native citizen, except so far as the constitu- 
tion makes the distinction. The law makes none.’’ 
Osborn v. The Bank of the United States, 22 US. 
(9 Wheat.) 738, 827-828.* 


The first distinction between native-born and natural- 
ized citizens appears in the Act of March 2, 1907, 34 Stat. 
1228,? but it is a procedural, and not a substantive one. The 
Act provided that if a naturalized citizen resided two years 
in the foreign state from which he came or five years in 
another foreign state a presumption would arise, which 
he could rebut, that he had voluntarily abandoned his citi- 
zenship® Attorney General Wickersham, construing the 
1907 Act, held that the presumption applied only to the 
duty of the government to give citizens protection while 
abroad, and that the presumption ceased upon the return 
of a citizen to the United States. In his view, the 1907 Act 
had no application to a citizen who had returned to this 


2See also U.S. v. Wong Kim Ark, 169 U.S, 649, 703, quoting the above 
excerpt from Justice Marshall’s opinion and then continuing: ‘Congress 
{has} no power to abridge the rights conferred by the constitution upon those 
who have become naturalized citizens . - .?? (emphasis supplied) ; and con- 
curring opinion of Justice Douglas in U.S. v. Minker, 350 U.S. 179, 197: ‘<The 
citizenship of naturalized persons has the same dignity and status as the 
citizenship of those born here, save only for eligibility for a Presidency.’” 


2 Act of March 2, 1907, 34 Stat. 1228: 

“<Sec. 2. 

* * . 

‘When any naturalized citizen shall have resided for two years in the 
foreign state from which he came, or for five years in any other foreign 
state it shall be presumed that he has ceased to be an American citizen, 
and the place of his general abode shall be deemed his place of residence dur- 
ing said years: Provided, however, that such presumption may be overcome 
on the presentation of satisfactory evidence to a diplomatic or consular 
officer of the United States, under such rules and regulations as the Depart- 
ment of State may prescribe; dnd provided also, that no American citizen 
shall be allowed to expatriate himself when this country is at war.’” 


3 Camardo V. Tillinghast, 29 F.24 527 (1st Cir. 1928); United States v. Elia- 
sen, 11 F.2d 785 (W.D. Wash. 1926); Miller v. Sinjen, 289 Fed. 388 (8th Cir. 
1923); Nurge V. Miller, 286 Fed. 982 (E.D.N.Y. 1923). 
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country. 28 Op. Attny. Gen. 504 (1910). Further, the Su- 
preme Court, in United States v. Gay, 263 U.S. 353, 358 
(1924), remarked of the presumption in the 1907 Act that 
“it is a presumption easy to preclude, and easy to over- 
come. It is a matter of option and intent.’’ Thus the 1907 
Act provided only a yardstick for voluntary and inten- 
tional expatriation. It imposed on the naturalized citizen 
residing abroad only the burden of avowing his continued 
allegiance to the United States. It did not deprive loyal 
American citizens of their citizenship on grounds of mere 
residence abroad. 


In 1940, Congress in its new Nationality Act for the 
first time provided for involuntary or automatic loss of 
citizenship as a consequence of certain actions. 54 Stat. 
1137. Section 404 of that Act provided flatly that natural- 
ized citizens should automatically lose their citizenship 
after a sojourn of a certain period abroad; the present 
Section 352 is substantially similar to Section 404.7 


Aside from the constitutional provision as to the presi- 
dency, Section 352 is the only provision in the 1952 Act as 
well as in the rest of our law which discriminates between 
native-born and naturalized citizens. 


Thus, the discrimination in Section 352 cannot be jus- 
tified on the basis of a long-established historical tradi- 
tion. Justification, if any, must be based on the existing 
powers of Congress to deal with present-day problems. 


2 Section 352 omits the provision of Section 404(a) terminating citizen- 
ship at an earlier date where an American residing abroad acquires foreign 
citizenship, which can now be found in Section 349(a)(1) of the present 
Act. 
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(2) The Discrimination Contained in Section 352 Cannot Be 
Justified as a Proper Exercise of Power 


Examination of the legislative history of the Nationality 
Act of 1940, which introduced the discriminatory provision 
now embodied in Section 352, discloses that it was passed 
as a purported exercise of Congress’ power over natural- 
ization and foreign affairs. But, as we shall show, these 
powers do not justify the discrimination between native- 
born and naturalized citizens found in Section 352. 


(a) The Naturalization Power Does Not Support the Discrim- 
ination. 


The discrimination in Section 352 cannot be justified 
as a proper exercise of naturalization power. Article I, 
Section 8, Clause 4 of the Constitution which grants Con- 
gress the power ‘‘to establish an uniform Rule of Natural- 
ization”, gives Congress the power to confer citizenship, 
but not the power to take away citizenship validly acquired, 


United States v. Wong Kim Ark, 169 U.S. 649, 703 (1898). 


The legislative history of the 1940 Act indicates that the 
provisions now contained in Section 352 were sought to be 
justified as a measure designed to expatriate persons who 
acquired United States citizenship without ever having 
had the required intention to reside permanently in the 
United States? If Section 352 applied only to persons who 


1 Congress gave no special consideration to Section 352 when incorporating 
its provisions in the 1952 Act. H. Rep. No. 1365, 82nd Cong., 2nd Sess. 


2 The Cabinet Committee which recommended passage of the Act observed: 


¢<Admission of an alien to the privilege of American citizenship is 
subject to the condition that he intend to reside permanently in the 
United States and perform the duty of a citizen, When a naturalized 
citizen abandons his residence in the United States and takes up resi- 
dence in the state of which he was formerly a native definite termination 
of his American citizenship should follow.’? (Hearings Before the Com- 
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actually acquired their citizenship in bad faith, it would 
be a proper exercise of the naturalization power. But this 
is not the case. Section 352 applies to all naturalized citi- 
zens irrespective of their intention at the time of their 
naturalization. It does not purport to challenge and relate 
back to the original naturalization, or to effect a revocation 
of the certificate of naturalization; instead it proceeds on 
the theory that the holder of an admittedly valid certifi- 
eate can be deprived of his citizenship. Section 352 can- 
not therefore be justified as a proper exercise of the nat- 
uralization power. 


Revocation of the naturalization of one who at the time 
of naturalization did not in good faith intend to reside 
permanently in this country is provided for in Section 
340(d) of the Immigration and Nationality Act of 1952.1 


mittee on Immigration and Naturalization, H.R. 6127, superseded by 
H.R. 9980, 76th Cong., lst Sess., pp. 511-512 (1940)). 


Mr. Flournoy, Assistant Legal Advisor of the Department of State stated: 


“<I do not know why a person who obtained naturalization upon a 
statement under oath that he intends to reside permanently in the United 
States should retain citizenship if he goes and lives for some long 
period even in a third country. Of course, the cases that give us most 
trouble are those cases of persons who go back to their native land ...’’ 
(Id. at 141). 


1 Section 340(d), 8 U.S.C. §1451(d), reads in pertinent part as follows: 


‘*If a person who shall have been naturalized shall, within five years 
after such naturalization, return to the country of his nativity, or go 
to any other foreign country, and take permanent residence thercin, it 
shall be considered prima facie evidence of a lack of intention on the 
part of such person to reside permanently in the United States at the 
time of filing his petition for naturalization, and, in the absence of 
countervailing evidence, it shall be sufficient in the proper proceeding to 
authorize the revocation and setting aside of the order admitting such 
person to citizenship and the cancellation of the certificate of naturali- 
zation as having been obtained by concealment of a material fact or by 
willful misrepresentation, and such revocation and setting aside of the 
order admitting such person to citizenship and such canceling of certifi- 
cate of naturalization shall be effective as of the original date of the 
order and certificate, respectively... .’’ 
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This section establishes a rebuttable presumption that a 
naturalized citizen who within five years of his naturali- 
zation returns to the country of his origin lacked the in- 
tention to reside permanently in the United States at the 
time he applied for naturalization. This section fully and 
completely covers the case of the alien who does not really 
intend to live in this country permanently, and shows his 
bad faith by leaving the country shortly after naturaliza- 
tion. As an exercise of the naturalization power of Con- 
gress it provides all of the remedy which could possibly be 
justified by the evil sought to be remedied, As a rule of 
evidence, such a presumption was sustained in Luria v. 
United States, 231 U.S. 9 (1918). 


The Supreme Court, however, in sustaining this rule 
of evidence indicated this presumption could, if unrea- 
sonably applied, deprive naturalized citizens of their con- 
stitutional rights. The Court stated at p. 27 that ‘‘we are 
of the opinion as the intervening time approaches five 


years the presumption necessarily must weaken to such 
a degree as to acquire but slight countervailing evidence 
to overcome it. . . . So construed we think the provision 
is not an excess of the power of Congress.’”? As the rea- 
son for the presumption that the citizenship was acquired. 
in bad faith lessens, the proof that may constitutionally 
be required to rebut that presumption must become less 
also. 


Section 352 could be justified as a proper exercise of the 
naturalization power only on the theory that any nat- 
uralized citizen who, even many years later, takes up resi- 
dence abroad for the stated periods, is without more, to 
be conclusively presumed to have acquired his certificate 
of citizenship in bad faith. We think the facts of this case 
show that Congress cannot carry the presumption of bad 
faith so far. The plaintiff, for example, was naturalized 
as a minor. It has nowhere been suggested that she or her 
mother lacked the intention of living permanently in this 
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country. It is, in fact, undisputed that plaintiff decided 
to move to Germany only when, as an adult, she met 
and fell in love with a man who lived in Germany, and 
practiced his profession there. No one could have fore- 
seen this when she was naturalized. Similarly, contin- 
gencies of health, business or finances unforeseen at the 
time of naturalization may dictate residence outside the 
United States years later. The provisions of Section 352, 
as here applied, thus find no justification whatever in the 
concept of fraudulent naturalization. They have no ra+ 
tional connection with the naturalization power of Congress. 
Unless they can be justified in some other way, they must 
fall as wholly arbitrary. Trop v. Dulles, 356 U.S. 86 
(1958) ; Tot v. United States, 319 U.S. 463 (1943) ; Heiner 
v. Donnan, 285 U.S. 312 (1932). 


(b) The Foreign Affairs Power Does Not Support the Discrim- 
ination. 


Nor can the discrimination between native-born and nat- 
uralized citizens in Section 352 be justified as a proper 
exercise of Congress’ foreign affairs power. The leg- 
islative history of this provision shows that it was di- 
rected at the difficulty and embarrassment said to be caused 
to the Government of the United States in the conduct of 
its foreign affairs by the necessity of giving protection to 
persons living in foreign countries who owe no real al- 
legiance to this nation.* 


1The Cabinet Committee which recommended passage of the Act made 
the following observation in support of the 1940 expatriation provisions re- 
lating to naturalized citizens : 


“Important reasons for terminating American nationality in cases of 
persons who reside in foreign countries and have to all intents and 
purposes abandoned the United States lie in the fact that it will prevent 
them from transmitting American nationality to their foreign-born chil- 
dren having little or no connection with the United States, and embroil- 
ing this Government in controversies which they may have with the 
governments of the foreign countries in which they reside. . . .” (Hear- 


18 


This section establishes a rebuttable presumption that a 
naturalized citizen who within five years of his naturali- 
zation returns to the country of his origin lacked the in- 
tention to reside permanently in the United States at the 
time he applied for naturalization. This section fully and 
completely covers the case of the alien who does not really 
intend to live in this country permanently, and shows his 
bad faith by leaving the country shortly after naturaliza- 
tion. As an exercise of the naturalization power of Con- 
gress it provides all of the remedy which could possibly be 
justified by the evil sought to be remedied. As a rule of 
evidence, such a presumption was sustained in Luria v. 
United States, 231 U.S. 9 (1913). 


The Supreme Court, however, in sustaining this rule 
of evidence indicated this presumption could, if unrea- 
sonably applied, deprive naturalized citizens of their con- 
stitutional rights. The Court stated at p. 27 that ‘‘we are 
of the opinion as the intervening time approaches five 
years the presumption necessarily must weaken to such 
a degree as to acquire but slight countervailing evidence 
to overcome it... . So construed we think the provision 
ig not an excess of the power of Congress.’’ As the rea- 
son for the presumption that the citizenship was acquired 
in bad faith lessens, the proof that may constitutionally 
be required to rebut that presumption must become less 
also. 


Section 352 could be justified as a proper exercise of the 
naturalization power only on the theory that any nat- 
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dence abroad for the stated periods, is without more, to 
be conclusively presumed to have acquired his certificate 
of citizenship in bad faith. We think the facts of this case 
show that Congress cannot carry the presumption of bad 
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as a minor. It has nowhere been suggested that she or her 
mother lacked the intention of living permanently in this 
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islative history of this provision shows that it was di- 
rected at the difficulty and embarrassment said to be caused 
to the Government of the United States in the conduct of 
its foreign affairs by the necessity of giving protection to 
persons living in foreign countries who owe no real al- 
legiance to this nation. 


1The Cabinet Committee which recommended passage of the Act made 
the following observation in support of the 1940 expatriation provisions re- 
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“Important reasons for terminating American nationality in cases of 
persons who reside in foreign countries and have to all intents and 
purposes abandoned the United States lie in the fact that it will prevent 
them from transmitting American nationality to their foreign-born chil- 
dren having little or no connection with the United States, and embroil- 
ing this Government in controversies which they may have with the 
governments of the foreign countries in which they reside... .” (Hear- 
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This, however, is no justification for the discrimination. 
There is no reason why the residence abroad of a natural- 
ized citizen should be any more embarrassing than in the 
case of a native-born citizen. 


Quite a different question might be presented if the issue 
were whether the residence abroad of dual nationals was 
more embarrassing than that of American citizens who were 
not also nationals of the foreign country of their residence. 
But Section 352 does not purport to deal with the problem 
of dual nationality and is applicable whether or not the in- 


ings Before the Committee on Immigration and Nationality, H.R. 6127 
superseded by H.R. 9980, 76th Cong., Ist Sess., p. 409 (1940) ). 


In its comments on the proposed Section 402(b) the Cabinet Committee added 
(id. at 494-495) : 


“The problem presented by naturalized citizens of the United States 
residing, for insufficient reasons, in the foreign states in which they 
were born or of which they were formerly nationals of whom they are 
thousands at the present day, has been a source of difficulty and em- 
barrassment to the government of the United States. . . aw 


The testimony of the State Department’s Mr. Flournoy on this point is 
also illuminating (id. at 36-37) : 


_ under the laws now existing we have thousands of persons 
living in foreign countries, usually in the foreign countries where they 
were born, or where their parents were born, having all their interests 
there, and their family connections, and yet they are citizens of the 
United States, and may call on our government for protection. 


“I refer not only to the naturalized citizens who have gone back to 
their native lands or gone to other countries—and there are many thou- 
sands of them—but to their children, born in those countries, who are 
alien in all their characteristics and connections and interests, yet have 
the right to enter the United States as citizens... .” 


And later Mr. Flournoy testified (id. at 137) : 


“We, in the State Department, are particularly anxious to have some- 
thing of this sort adopted so that we can definitely be rid of these people 
and not have to be worried with appeals for protection, and so on. 


“And then I think another very important element of this thing is the 
children. It is utterly absurd that these Italians should live in Italy or 
Hungarians who live in Hungary who are breeding citizens of the United 
States, who have a right, whenever they see fit, to come over to this 
country.” 
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dividual is a dual national. Most naturalized Americans 
are not dual nationals and some native-born citizens are. 
Dual nationality is expressly dealt with by another section 
of the Immigration and Nationality Act of 1952, Section 350, 
which spells out when certain dual nationals lose their 
citizenship by residence in the foreign state of which they 
are nationals. The present appellant is, of course, not a 
dual national or a citizen of Germany. 


Dual nationality aside, there is nothing about a natural- 
ized citizen which could possibly be more embarrassing 
than there is about a native-born citizen in terms of living 
abroad. Native-born citizens may have far more tenuous 
ties to this country than naturalized citizens. Thus a citi- 
zen might be born in this country of foreign parents and 
then as an infant be removed to the parents’ native country. 
Even if he lived in that foreign country all his life, as a 
native-born American (8 U.S.C. § 1401 (a)(1)), he would 
not be subject to loss of citizenship. Or a child might be 


born in a foreign country of parents who were citizens and 
thus be a native-born American although he never set foot 
on this soil during his whole lifetime. (8 U.S.C. $1401 
(a) (3)). 


There is no rational ground for contending that such in- 
dividuals would cause less embarrassment than the nat- 
uralized American who goes to live abroad. There is simply 
no rational nexus between the problem of the citizen who 
lives abroad and the statute’s discrimination between na- 
tive-born and naturalized Americans. Trop v. Dulles, 356 


1 Under the German Nationality Act of July 22, 1913, as amended, Section 
25 (Germany) reprinted in Laws Concerning Nationality, p. 183 (United 
Nations, 1954), appellant, on acquiring American citizenship in 1950 was 
automatically deprived of her German nationality. Under recently enacted 
laws she can if she 90 desires become a German citizen on application because 
she is married to a German citizen but there is no compulsion on her to 
exercise this option and she has deliberately not done so because she desires 
to remain a citizen of the United States. 
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U.S. 86 (1958) ; Tot v. United States, 319 U. S. 463 (1943) ; 
Heiner v. Donnan, 285 U.S. 312 (1932). 


Indeed, it might well be said that in general the man who 
has made the deliberate choice to become an American 
citizen may be expected to have greater loyalty to this 
country than one who was born here and had nothing to say 
about his citizenship, and was then brought up in a foreign 
land. Naturalized Americans abroad by reason of their 
understanding of the customs and language of their native 
countries may, in fact, be the best representatives of this 
country and interpreters of the virtues of its institutions. 
Nor need one elaborate the point that in the present state 
of international affairs such interpreters should be encour- 
aged and not repudiated. 


In summary, the discriminatory treatment of naturalized 
citizens in Section 352 finds no justification in any power 
granted to Congress. Particularly in view of the heavy 
burden needed to justify any law involving the drastic 


penalty of loss of citizenship, it is clear that Congress ex- 
ceeded its powers in passing Section 352 as applicable only 
to naturalized citizens. 


(3) The Discrimination is of an Invidious Nature and Uncon- 
stitutional on That Ground Alone. 


The discrimination in Section 352 is violative of the Fifth 
Amendment, even assuming that it could be rationally justi- 
fied as tending to assist some legitimate congressional ob- 
jectives. The vice of Section 352 is that it proceeds from 
the point of view that naturalized citizens as a class are not 
quite as loyal or reliable as the native-born. Classification 
of citizens on the basis of birth or national origin is foreign 
to our system of law, and is suspect even when justified by 
the most extreme wartime emergency. Hirabayashi v. 
United States, 320 U. S. 81, 100 (1948). See also Judge 
Edgerton’s dissenting opinion in Lapides v. Clark, supra. 
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It is plaintiff’s position that under no circumstances can 
Congress make, by a general law applicable in times of 
peace as well as emergency, invidious discriminations be- 
tween citizens which result in the creation of ‘¢second-class 
citizenship” for some. Yet this is the unequivocal result 
of Section 352. 


It is, of course, always possible for a law to distinguish 
between people on a basis that is not invidious. The tax 
laws treat married men differently from single men and 
persons over 65 differently from younger people, yet these 
distinctions are not invidious; nothing in the law suggests 
that a person in one of these categories is in any way in- 
ferior to persons in the other category. Section 352, how- 
ever, presupposes inferiority on the part of naturalized 
citizens. 


We can best demonstrate the invidious nature of Section 
352 by reference to the elaborate statutory exceptions to it 
found in Sections 353 and 354. For example, Section 354 
(5) provides that Section 352 (a) (2) shall not apply to a 
naturalized American: 


‘<who shall have had his residence in the United States 
for not less than fifteen years subsequent to his 
naturalization and prior to the establishment of his 
foreign residence, * * * ’”* 


In introducing this exception Congressman Walter said 
(98 Congressional Record 4313, April 23, 1952) : 


‘‘Mr Chairman, the purpose of this amendment is to 
preserve the citizenship of any naturalized citizen who 
has lived in the United States for 25 years, and there- 
after obtains employment or goes to some other coun- 
try for business purposes. If he goes to the country of 


1 Prior to the amendment of Section 354(5), 73 Stat. 274, the period was 
twenty-five years. 
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which he was a national, at the end of three years he 
would lose his citizenship. If he goes to a third coun- 
try, at the end of five years he would lose his citizen- 
ship. It is the opinion of the committee that after hav- 
ing resided in the United States for 25 years a citizen 
who has been a naturalized citizen for that period of 
time should be permitted to stay wherever his business 
requires him for a period in excess of the 3- and 5-year 
periods.”? (Emphasis supplied). 
Congressman Walter thus made clear that a naturalized 
American by twenty-five years’ residence here could earn 
a permission ‘‘to stay wherever his business requires him,’’ 
which a native-born citizen could obtain without a single 
day’s residence. A native-born citizen has apparently a 
conceded right without limitation “‘to stay wherever his 
business requires him’”’ whereas a naturalized citizen must 
remain here for twenty-five years before he is granted, as 
a matter of grace, similar freedom. Clearly, by this dis- 
crimination the naturalized American has been consigned 
to the status of a second-class citizen. 


The exceptions to Section 352 contain many other in- 
vidious discriminations. For example, Section 354 (1) 
makes an exception for any person who is a veteran of the 
Spanish-American War, World War I, World War I or 
the Korean War. It is apparent that the fact that a nat- 
uralized American is a war veteran cannot possibly make a 
difference with respect to whether his residence abroad is 
embarrassing to our foreign relations. The only thing his 
service in the armed forces might conceivably demonstrate 
is that he is entitled to some reward or recognition for his 
service to this country. But the privilege, the reward or 
recognition, is something which his fellow citizens who were 
born here obtain as a right without having earned it. In- 
deed it cannot be taken away from them even if they have 
been guilty of the greatest disservice to the nation in time 
of need. Trop v. Dulles, 356 U. S. 86 (1958). Here again 
the naturalized American who has met the statutory re- 
quirements for naturalization is placed in an inferior cate- 
gory from which he may escape and be given rights equal 
to that of the native-born only as a special reward. 
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Similarly, Section 353(2) provides that Section 352 shall 
not apply to a naturalized American who 
‘tig receiving compensation from the Government of 


the United States and has his residence abroad on ac- 
count of disability in its service. .. .’’ 


It should be noted that the individual need not be employed 
by the United States. He may, for example, be on a pen- 
sion. Thus the naturalized American who has incurred dis- 
ability in the service of his adopted country is rewarded by 
being treated as a better, more reliable American than 
other naturalized citizens and the equal, by grace of Con- 
gress, of his native-born fellow citizen. 


Section 354(2) contains an exception for persons doing 
work abroad which ‘‘in the opinion of the Secretary of 
State will directly and substantially benefit American trade 
or commerce.’? This provision also asks the naturalized 
American to bear burdens of establishing special merit— 
this time to the satisfaction of a government official—be- 
fore he can keep his citizenship while abroad, whereas the 
native-born American can do any work he pleases abroad 
(whether or not the Secretary of State thinks it will benefit 
the United States) without incurring this penalty. By at- 
tempting to regulate the kind of work that the naturalized 
American may carry on abroad by the standard of benefit 
to the United States, the law once more demonstrates the 
basic relegation of naturalized Americans to an inferior 
status. And by subjecting naturalized citizens to surveil- 
lance of the Secretary of State, who has no jurisdiction of 
activities of the native-born citizen abroad, the Act treats 
the naturalized citizen more like a parolee than like a full- 
fledged American. The whole process is inconsistent with 
a democracy, particularly America’s melting pot democracy, 
the basic assumption of which is equality of all citizens be- 
fore the law. See opinions of Mr. Justice Rutledge in 

1 Other discriminations equally invidious appear in other exemptions. For the 


convenience of the court at the end of this brief we have collected the 
full text of Section 352 and the exemptive sections. 
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Schneiderman v. United States, 320 U. S. 118, 167 (1943), 
and Knauer v. United States, 328 U. S. 654, 677 (1946). 


We note here that in 1953 a group of distinguished citi- 
zens constituting the President’s Commission on Immigra- 
tion and Naturalization; after an elaborate study of the 
Immigration and Nationality laws, reached the conclusion 
that the effect of Section 352 is to create second-class citi- 
zenship: 


‘“‘These provisions for loss of nationality, limited to 
naturalized citizens, create a second class citizenship 
status. Native-born citizens have an unrestricted right 
to travel and remain abroad as long as they please. A 
naturalized citizen may remain abroad no longer than 
5 years. The loss of citizenship under this law is now 
automatic; it is no longer a mere presumption subject 
to rebuttal. 


* * * o * 


“hese provisions are detrimental for several rea- 
sons. By attaching strings to a naturalization order, 


they create a body of citizens unable to do, except on 
penalty, what other citizens may do. 


“Secondly, they undo a judicial determination with- 
out the benefit and protection of court action. . . .’’ 
(“Whom We Shall Welcome,” Report of the Presi- 
dent’s Commission on Immigration and Naturalization, 
p. 239 (January 1, 1953))? 


1The Commission was established by President Truman at the urging of 
religious leaders. Its members were Thomas G. Finucane, Adrian S. Fisher, 
Rev. Thaddeus F. Gullixson, Msgr. John O’Grady, Clarence E. Pickett, Earl 
G. Harrison, and Philip B. Perlman, Chairman. The Executive Director of 
the Commission was Harry N. Rosenfield. 


*It is interesting to note that the point of view prevailing during the de- 
bates which produced Section 352 unmistakably regarded the naturalized 
American as something apart. A predecessor of the 1952 Act, S. 716 (82nd 
Cong., 1st Sess.) contained in Section 103(b) and 104(a) provisions that 
certain officials of the Immigration and Naturalization Service must be 
native-born citizens. This discrimination was so blatant that it was eventually 
deleted. One witness said it would “degrade the position of the naturalized 
citizens.” Another said “it was a gratuitous insult to the naturalized citizens” 
and Congressman Celler of the House Judiciary Committee said: “You will 
open the door to classifications hereafter of second class citizens.” Joint 
Hearings before Subcommittees of Committees on the Judiciary (82nd Cong., 
1st Sess., on S. 716, HR 2379, HR 2816, pp. 345, 385, 594). 
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(4) The Restraint Imposed by Section 352 is so Broad as to be 
in Substance a Restraint on All Travel. 


What is the power which Congress has asserted in Sec- 
tion 352? It is the power to determine how long and under 
what conditions naturalized citizens may remain outside the 
United States. If Congress has this power at all, it may 
regulate as it sees fit the travel of naturalized Americans 
and their liberty to work, marry, and live abroad. If Con- 
gress may keep a naturalized citizen from living more than 
three years abroad it may cut down this time to one year or 
even forbid naturalized Americans to reside abroad at any 
time. Travel is of course a fundamental aspect of the per- 
sonal liberty protected by the due process clause of the 
Fifth Amendment. Kent v. Dulles, 357 U. S. 116, 125-128 
(1958). In Kent, the Court stated (357 U. S. at 126): 


‘“‘Freedom of movement across frontiers in either 
direction, and inside frontiers as well, was a part of 
our heritage. Travel abroad, like travel within the 
country, may be necessary for a livelihood. It may be 
as close to the heart of the individual as the choice of 
what he eats, or wears, or reads. Freedom of move- 
ment is basic in our scheme of values. .. .”’ 


The Court then quoted at length from Professor Chafee’s 
explanation of the extent of that liberty, citing in particular 
“‘reasons close to the core of personal life—marriage, re- 
uniting families, spending hours with old friends.’’ (Ibid., 
emphasis supplied). And of course we submit there is no 
basis for distinguishing between the right of the citizen to 
go abroad, and his right to remain there once he arrives, 
or to travel further as he pleases, provided of course his 
objective, e.g., business, family life, health, pleasure, etc., is 
not one which Congress has the power to prohibit to nat- 
uralized and native-born citizens alike. 


The power asserted in Section 352 is in reality the power 
to require naturalized citizens to remain within the terri- 
torial boundaries of the United States or restrict their ac- 
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tivities outside those boundaries as to duration or nature. 
This great power over the liberty and freedom of action 
of naturalized Americans does not apply to any degree to 
native-born citizens. Clearly, Section 352 asserts a power 
to treat naturalized American citizens as holders of second- 
class citizenship who may be subject to severe restraints 
on liberty which are not (and cannot be) imposed on native- 
born citizens. The exceptions to Section 352 found in Sec- 
tions 353 and 354 are in reality no more than acts of Con- 
gressional grace which could be repealed at any time. In 
contrast, the native-born citizen does not have to depend 
on Congressional grace to live abroad; he may live where 
he pleases in this country or elsewhere without asking the 
permission of Congress. Plainly the discrimination is in- 
consistent with due process and must be stricken down. 


IL CONGRESS HAD NO POWER TO ENACT SECTION 352 EVEN WITHOUT 
ITS DISCRIMINATORY PROVISION. 


We have pointed out that the arbitrary discrimination 
against naturalized citizens in Section 352 is a violation 


of the Fifth Amendment’s requirement of due process of 
law. But even if the Section applied to all citizens equally 
we think it would have been beyond the granted powers of 
Congress to enact. Congress has no general power to de- 
prive any person of citizenship. 

“The power of naturalization, vested in Congress 
by the Constitution, is a power to confer citizenship, 
not a power to take it away. ... Congress [has] no 
power to abridge the rights conferred by the Consti- 
tution upon those who have become naturalized citizens 
by virtue of acts of Congress... .”” United States v. 
Wong Kim Ark, 169 U. S. 649, 703 (1898). 


In Perez v. Brownell, 356 U. S. 77 (1958), the Supreme 
Court held that Congress could provide for loss of citizen- 
ship where such a provision was necessary and proper to 
the effective carrying out of one of the granted powers of 
Congress. In Perez the Court said that Congress, pursuant 
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to its foreign affairs power, could take away the citizen- 
ship of a person who voluntarily voted in a foreign election, 
because this action might prove embarrassing to the United 
States in the conduct of its foreign affairs. On the same 
day the Court found that Congress had no power to punish 
wartime desertion by loss of citizenship, pointing out that 
Congress was fully authorized to impose imprisonment or 
the death penalty. Trop v. Dulles, 356 U. S. 86 (1958). On 
the authority of these decisions, it is our position that 
Congress could not reasonably base expatriation on mere 
residence abroad; there is no ‘‘rational nexus’’ between 
residence abroad and any of the evils with which Congress 
may deal. 


As we have already pointed out, the source of Con- 
gressional authority to enact Section 352 must lie in the 
foreign affairs power. For reasons stated above, the nat- 
uralization power cannot under any theory sustain Section 
352. That power extends only to the undoing of naturaliza- 


tions obtained by fraud or without good faith, including 
lack of a true intention to live in this country. If a person’s 
naturalization is beyond challenge, Congress can take away 
citizenship only under another of its express powers. Of 
these, only the foreign affairs power has been advanced as 
a source of authority. 


In Section 349, 8 U.S.C. § 1481, we find provisions for the 
loss of nationality which appear to be legitimate exercises 
of the foreign affairs power. It should be noted that these 
provisions all apply equally to naturalized and to native- 
born citizens. Section 349 provides, for example, that a 
person may lose his American citizenship by such acts as, 
e.g., obtaining naturalization in a foreign state; taking an 
oath of allegiance to a foreign state; serving in the armed 
forces of a foreign state; or accepting an office in a foreign 
government. These are all voluntary acts which might 
reasonably be thought to demonstrate a lack of allegiance 
to this country and voluntary and intentional adherence 
to a foreign power. 


30 


But can it be said that mere residence abroad is also 
a demonstration of lack of allegiance to this country? We 
think the answer is clearly in the negative. Hundreds of 
thousands of Americans now have their residences in other 
countries, some for business reasons, some for reasons of 
health, or for a great variety of other personal reasons. 
They include both naturalized and native-born citizens. 
These persons are in many cases engaging in the same 
kinds of activities which they might pursue in this coun- 
try. 

It is impossible to see how residence abroad, taken alone, 
can demonstrate a want of allegiance to this nation, par- 
ticularly in an era of vastly expanding foreign commerce, 
investment and travel. Congress itself has demonstrated 
that it does not regard mere residence as a sign of lack of 
allegiance, for it has not seen fit to expatriate native-born 
citizens even if they spend their entire lives in foreign 
countries. In the case of native-born citizens, Congress has 
based expatriation primarily upon voluntary acts com- 


mitted in foreign countries, with the emphasis on their vol- 
untary nature. See testimony of Mr. Flournoy in Hearings 
before the Committee on Immigration and Naturalization, 
House of Representatives, 76th Cong., 1st Sess. on HR 
6127, superseded by HR9980, p. 133 (1940) ; Note, ‘‘Volun- 
tary, A Concept in Ezpatriation Law, 54 Col. L. Bev. 932 
(1954). 


The facts of this case demonstrate the fact that residence 
abroad has no relation to allegiance to the United States. 
The appellant’s residence in Germany is solely the result 


1State Department figures as of March 31, 1959 show that there were 
610,968 United States citizens and their dependents residing abroad, of 
which 91,833 were government personnel and 519,135 were not employed by 
or in the government. The largest number of U. 8. citizens are in 
204,354, of whom almost all are non-government. In Germany, the figures 
are 28,613 American residents, 15,795 being in government employ. American 
citizens now reside in 136 countries. The figures are not broken down by the 
State Department between naturalized and native-born citizens. 
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of the fact that Germany is her husband’s home and the 
place where he practices his profession. Plainly residence 
with her husband has no connotation of political allegiance 
to his country.’ 


For example, appellant has demonstrated her close ties 
to this country not only by refusing to accept German na- 
tionality and in other ways but by visiting here, e.g., for six 
weeks in 1957 to show her first-born son to her relatives 
and friends.? But regular visits to this country (even if 
frequent) do not protect a naturalized citizen from loss of 
citizenship as a result of residence abroad for the stated 
periods. In Section 101(a) (33) of the Act the term ‘‘resi- 
dence’’ is defined as follows: 


““The term ‘residence’ means the place of general 
abode; the place of general abode of a person means his 
principal, actual dwelling place in fact, without regard 
to intent. Residence shall be considered continuous for 
the purposes of Sections 350 and 352 of this title where 
there is a continuity of stay but not necessarily an 
uninterrupted physical presence in a foreign state or 
states or outside the United States.’’ 


Thus, a naturalized citizen will lose his citizenship under 
Section 352 even though he comes to his country regularly 
from his place of abode elsewhere. 


In Perez v. Brownell, supra, the Supreme Court said that 
Congress could deprive an American of his citizenship for 
a voluntary act which could rationally be said to demon- 


* Older ideas on this score, applied to naturalized and native-born women 
alike, have been repealed, in the United States by the Nineteenth Amendment 
and the Cable Act of 1922 and, in Germany by legislation which gives the 
wife of a German the option but not the duty to obtain the nationality of 
her husband. 


2 Although it is not in the record, appellant came here again in the spring 
of 1960, after the Department of State had determined that she had lost her 
citizenship. She came here on a visit with papers that stamped her a stateless 
person. 
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strate allegiance to a foreign country. That was the limit 
of its holding. The Court said (356 U. S. at pp. 60-61) : 


«the fact is not without significance that Congress 
has interpreted this conduct [voting in a foreign elec- 
tion], not irrationally, as importing not only some- 
thing less than complete and unswerving allegiance to 
the United States but also elements of an allegiance 
to another country in some measure, at least, incon- 
sistent with American citizenship.”’ 


Mr. Justice Brennan, concurring in Trop v. Dulles, supra, 
said of Perez (356 U. S. at p. 106) : 


«many foreign nations may well view political ac- 
tivity on the part of Americans, even if lawful, as 
either expressions of official American positions or else 
as improper meddling in affairs not their own. In 
either event the reaction is liable to be detrimental to 
the interests of the United States.”’ 


Thus it was the political nature of the activity in Perez 
that justified the statute. We think that the Perez ruling 
makes it apparent that Congress may not provide for loss 
of citizenship for an act which has no rational connection 
with lack of allegiance to this country. Mere residence 
abroad is wholly compatible with the fullest degree of 
allegiance to this nation. Accordingly, Congress has no 
power to deprive anyone, naturalized or native-born, of his 
citizenship on this basis alone. Trop v. Dulles, 356 U.S. 86 
(1958) ; Tot v. United States, 319 U. S. 463 (1943) ; Heiner 
v. Donnan, 285 U. S. 312 (1932). 


We should add that our contention that Congress has no 
general power to deprive citizens of their citizenship for 
mere residence abroad does not require the Court to hold 
that Congress may never place restrictions on living abroad. 
Under some circumstances a restriction on living abroad, 
limited to a particular time and place and justified by the 
unusual circumstances existing with respect to a particular 
country might well present a wholly different constitutional 
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question. It is possible that during the existence of a state 
of war in Europe, when the 1940 predecessor of Section 352 
was passed, Congress might have said to all citizens that 
residence in particular European countries at that time 
would be taken as casting doubt upon the individnal’s al- 
legiance. It might have required all American citizens re- 
siding in those countries to return to the United States, 
perhaps even on pain of loss of citizenship. Such statutes 
might perhaps have survived constitutional attack. But 
Congress in Section 352 has not made any attempt to limit 
the consequence of loss of citizenship to residence abroad 
at a time and place which might rationally demonstrate 
lack of allegiance. Congress’ sweeping exercise of power 
therefore cannot be justified by the fact that more limited 
exercise might conceivably be constitutional. There is no 
rational basis for the exercise of power which Congress has 
attempted here. 


IIL SECTION 352 1S REPUGNANT TO THE EIGHTH AMENDMENT. 


Even if Congress was authorized to limit residence 
abroad under its foreign affairs power, we submit the 
means employed—loss of citizenship—is prohibited by the 
Eighth Amendment. The Supreme Court has squarely held 
that expatriation, if employed by Congress as a penalty, 
constitutes cruel and unusual punishment within the mean- 
ing of the Eighth Amendment. Trop v. Dulles, 356 U. S. 86 
(1958). If Section 352 is penal in nature, it violates the 
Eighth Amendment. 


The criteria for determining whether or not a statute is 
penal in nature were set forth as follows in the opinion of 
Chief Justice Warren in Trop v. Dulles, supra, at pp. 96-97 : 


«¢, . . In deciding whether or not a law is penal, this 
Court has generally based its determination upon the 
purpose of the statute. If the statute imposes a dis- 
ability for the purposes of punishment—that is, to 
reprimand the wrongdoer, to deter others, ete., it has 
been considered penal. But a statute has been con- 
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sidered nonpenal if it imposes a disability, not to 
punish, but to accomplish some other legitimate gov- 
ernmental purpose. The Court has recognized that any 
statute decreeing some adversity as a consequence of 
certain conduct may have both a penal and a nonpenal 
effect. The controlling nature of such statutes normally 
depends on the evident purpose of the legislature. The 
point may be illustrated by the situation of an ordi- 
nary felon. A person who commits a bank robbery, 
for instance, loses his right to liberty and often his 
right to vote. If, in the exercise of the power to protect 
banks, both sanctions were imposed for the purpose of 
punishing bank robbers, the statutes authorizing both 
disabilities would be penal. But because the purpose 
of the latter statute is to designate a reasonable ground 
of eligibility for voting, this law is sustained as a non- 
penal exercise of the power to regulate the franchise.”’ 


Under this standard we think it clear that Section 352 was 
intended to be a penalty and a deterrent rather than a 
mere regulation of foreign affairs. 


The manifest purpose and effect of Section 352 is to 


deter and prevent naturalized Americans from living 
abroad for longer than stated periods. Regardless of their 
allegiance to this country, and regardless of whether they 
are or are not embarrassing this country’s foreign rela- 
tions, they may not, on pain or loss of citizenship, live 
abroad beyond the three and five year limits. 


Conclusive proof of the penal nature of Section 352 is 
found in the exceptions to its operation in Section 353 and 
354. These latter sections exempt from the penalties of Sec- 
tion 352 persons who have, for example, lived in this coun- 
try twenty-five years after their naturalization; served in 
the armed forces; or incurred a disability in the service of 
the United States. These exceptions completely negate the 
assertion that Section 352 is a regulation of foreign affairs. 
For these exceptions are nothing more than a mitigation of 
punishment for certain kinds of good behavior—behavior 
utterly unrelated to foreign affairs. In these exceptions 
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Congress is rewarding naturalized Americans for certain 
services or actions with respect to this country. Rewards 
are the counterpart of punishments. They go together, and 
the system of rewards and punishment set up by Sections 
352 and 354 is unmistakably directed to individual conduct 
and not to foreign affairs. 


In Perez v. Brownell, 356 U. S. 44 (1958), the Supreme 
Court held that expatriation was not used in a penal sense 
where it was made the consequence of a voluntary and in- 
tentional act—voting in a foreign election. The statute in 
question applied to naturalized citizens and native-born 
citizens alike. It attached the consequence of loss of citi- 
zenship to a variety of acts such as taking an oath of 
allegiance to another country or voting in a foreign elec- 
tion. All of these acts involved in greater or lesser degree 
deliberate, intentional renunciation of American citizen- 
ship. All of them involved to some degree adherence to the 
government of another country, and as a consequence all 
of these acts were potentially embarrassing to the foreign 
affairs of this country. 


Mere residence abroad does not, however, imply volun- 
tary renunciation of citizenship or allegiance to another 
power. Thus it cannot reasonably be said that the person 
who resides abroad has voluntarily divested himself of his 
American citizenship. This point is crucial. The Perez case 
appears to be based on the concept of voluntariness. The 
statute was deemed nonpenal because it set a consequence 
upon a voluntary act. In the present case, however, the 
statute imposes a penalty which the individual concerned 
did not invite or seek by any voluntary act. Here the 
purpose and effect of the statute is to deter naturalized 
Americans from leaving this country to live abroad and to 
punish them if they do so. 
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IV. THE LAPIDES CASE. 


Only one case, Lapides v. Clark, 85 U. S. App. D. C. 101, 
176 F. 2d 619 (1949), cert. denied, 338 U. S. 860 (1949), has 
upheld on constitutional grounds the loss of American 
citizenship by a naturalized citizen under legislation of 
this character. 


The Lapides case, however, is not controlling here. In the 
Lapides ease this Court did not decide that a statutory pro- 
vision providing for the automatic loss of nationality as a 
result of residence abroad was constitutional. The Court 
was not faced with this issue. In the Lapides case the Court 
rejected the appellant’s contention that the failure of the 
statute to excuse unavoidable delays in returning to this 
country was evidence of its arbitrary nature, stating at 
p. 621: 


“Yet he advances no excuse for his own failure to re- 
turn within the permitted time. The record reveals no 
arbitrary application of the statute as to him. So its 
possible unconstitutional application to others in dif- 


ferent circumstances cannot be considered in this case.’’ 


The Court left open the question whether the statute might 
be unconstitutional as applied to some. The Court’s deci- 
sion was in effect limited to a holding that the statute was 
constitutional when applied to a naturalized citizen who 
gave no reason for his long absence from the United States. 
The Court’s holding treated the statute in substance as 
creating a rebuttable presumption of intention to abandon 
United States citizenship. In the absence of rebuttal or 
even attempted rebuttal, it sustained the loss of citizen- 
ship. This holding plainly does not cover the present case. 


If this Court’s holding in Lapides means more, and would 
be controlling here, then we submit that under the stand- 
ards for testing the constitutionality of statutory provi- 
sions for loss of nationality which the Supreme Court has 
enunciated in the Perez and Trop cases, it should not now 
be followed. 
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V. THE RELIEF SOUGHT 


Appellant, on this appeal, is seeking a determination by 
this Court that she is entitled to a declaration that she is a 
citizen of the United States. 


Appellant in her complaint filed in the District Court also 
asked for injunctive relief restraining the enforcement of 
Section 352 on constitutional grounds. On this appeal, how- 
ever, appellant is not pressing her claim for such injunc- 
tive relief. While this Court has jurisdiction to determine 
whether appellant is entitled to declaratory relief, it ap- 
pears that, because of 28 U.S.C. §4§ 2282, 2284, injunctive 
relief could be granted only by a three-judge court. Con- 
sequently appellant limits herself on this appeal to the 
claim for declaratory relief. If this Court holds that ap- 
pellant is entitled to a declaration of United States citi- 
zenship, we assume that she will be accorded all rights and 
privileges of citizenship, and that no further relief will be 
required. However, if an injunction should still be required, 
appellant will seek to secure it from the proper court. 


CONCLUSION 


Appellant is entitled to a declaratory judgment stating 
that she is a citizen of the United States. 


Respectfully submitted, 


Muton V. Freeman 
WerNER J. Kronstern 
Rosert BE. Herzstern 
1229 19th St., N. W. 
Washington 6, D. C. 
Horst Kvenrk 


Cartes A. Reco 27 William St. 
Yale Law School New York 5, N. Y. 


New Haven, Conn. Attorneys for Appellant 
ARNOLD, Fortas & Porter 

1229 19th St., N. W. 

Washington 6, D. C. 
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RELEVANT STATUTES 


The following are relevant provisions of the Immigra- 
tion and Nationality Act of 1952, 66 Stat. 163, 8 U.S.C. 
§ 1101: 


Loss or Nationatiry sy Nattve-Born 08 NaTuRalizED 
CrrizEN 


Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his nationality 
by— 


(1) obtaining naturalization in a foreign state upon 
his own application, upon an application filed in his 
behalf by a parent, guardian, or duly authorized agent, 
or through the naturalization of a parent having legal 
custody of such person: Provided, That nationality 
shall not be lost by any person under this section as the 
result of the naturalization of a parent or parents 
while such person is under the age of twenty-one years, 
or as the result of a naturalization obtained on behalf 
of a person under twenty-one years of age by a parent, 
guardian, or duly authorized agent, unless such person 
shall fail to enter the United States to establish a 
permanent residence prior to his twenty-fifth birthday : 
And provided further, That a person who shall have 
lost nationality prior to January 1, 1948, through the 
naturalization in a foreign state of a parent or parents, 
may, within one year from the effective date of this 
Act, apply for a visa and for admission to the United 
States as a nonquota immigrant under the provisions 
of section 101(a) (27) (E) ; or 


(2) taking an oath or making an affirmation or other 
formal declaration of allegiance to a foreign state or a 
political subdivision thereof; or 


(3) entering, or serving in, the armed forces of a 
foreign state unless, prior to such entry or service, 
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such entry or service is specifically authorized in writ- 
ing by the Secretary of State and the Secretary of 
Defense: Provided, That the entry into such service 
by a person prior to the attainment of his eighteenth 
birthday shall serve to expatriate such person only if 
there exists an option to secure a release from such 
service and such person fails to exercise such option at 
the attainment of his eighteenth birthday ; or 


(4)(A) accepting, serving in, or performing the 
duties of any office, post, or employment under the 
government of a foreign state or a political subdivision 
thereof, if he has or acquires the nationality of such 
foreign state; or (B) accepting, serving in, or perform- 
ing the duties of any office, post, or employment under 
the government of a foreign state or a political sub- 
division thereof, for which office, post, or employment 
an oath, affirmation, or declaration of allegiance is re- 
quired; or 


(5) voting in a political election in a foreign state 
or participating in an election or plebiscite to deter- 
mine the sovereignty over foreign territory; or 


(6) making a formal renunciation of nationality be- 
fore a diplomatic or consular officer of the United 
States in a foreign state, in such form as may be pre- 
scribed by the Secretary of State; or 


(7) making in the United States a formal written 
renunciation of nationality in such form as may be 
prescribed by, and before such officer as may be desig- 
nated by, the Attorney General, whenever the United 
States shall be in a state of war and the Attorney Gen- 
eral shall approve such renunciation as not contrary to 
the interests of national defense; or 


(8) deserting the military, air, or naval forces of the 
United States in time of war, if and when he is con- 
victed thereof by court martial and as the result of 
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such conviction is dismissed or dishonorably discharged 
from the service of such military, air, or naval forces: 
Provided, That, notwithstanding loss of nationality or 
citizenship under the terms of this or previous laws by 
reason of desertion committed in time of war, restora- 
tion to active duty with such military, air, or naval 
forces in time of war or the reenlistment or induction 
of such a person in time of war with permission of 
competent military, air, or naval authority shall be 
deemed to have the immediate effect of restoring such 
nationality or citizenship heretofore or hereafter so 
lost; or 


(9) committing any act of treason against, or at- 
tempting by force to overthrow, or bearing arms 
against, the United States, if and when he is con- 
victed thereof by a court martial or by a court of com- 
petent jurisdiction; or 


(10) departing from or remaining outside of the 
jurisdiction of the United States in time of war or dur- 
ing a period declared by the President to be a period 
of national emergency for the purpose of evading or 
avoiding training and service in the military or naval 
forces of the United States. For the purposes of this 
paragraph failure to comply with any provision of any 
compulsory service laws of the United States shall 
raise the presumption that the departure from or ab- 
sence from the United States was for the purpose of 
evading or avoiding training and service in the mili- 
tary, air, or naval forces of the United States. 


(b) Any person who commits or performs any act speci- 
fied in subsection (a) shall be conclusively presumed to 
have done so voluntarily and without having been subjected 
to duress of any kind, if such person at the time of the 
act was a national of the state in which the act was per- 
formed and had been physically present in such state for 
a period or periods totaling ten years or more immediately 
prior to such act. 
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Loss or Nationaurry sy Naruratizen Nationa 


Sec. 352. (a) A person who has become a national by nat- 
uralization shall lose his nationality by— 


(1) having a continuous residence for three years 
in the territory of a foreign state of which he was for- 
merly a national or in which the place of his birth is 
situated, except as provided in section 353 of this title, 
whether such residence commenced before or after the 
effective date of this Act; 


(2) having a continuous residence for five years in 
any other foreign state or states, except as provided 
in sections 353 and 354 of this title, whether such resi- 
dence commenced before or after the effective date of 
this Act. 


(b) (1) For the purpose of paragraph (1) of sub- 
section (a) of this section, the time during which the 
person had his residence abroad solely or principally 


for a reason or purpose within the scope of any pro- 
vision of section 353 of this title shall not be counted 
in computing quantum of residence. 


(2) For the purpose of paragraph (2) of subsec- 
tion (a) of this section, the time during which the 
person had his residence abroad solely or principally 
for a reason or purpose within the scope of any pro- 
vision of section 353 and 354 of this title shall not 
be counted in computing quantum of residence. 


Secrion 352 Nor Errective As To Certain PErsons 


Sec. 353. Section 352(a) shall have no application to a 
national who— 


(1) has his residence abroad in the employment of 
the Government of the United States; or 
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(2) is receiving compensation from the Government 
of the United States and has his residence abroad on 
account of disability incurred in its service; or 


(3) shall have had his residence in the United States 
for not less than twenty-five years subsequent to his 
naturalization and shall have attained the age of sixty 
years when the foreign residence is established; or 


(4) had his residence abroad on October 14, 1940, and 
temporarily has his residence abroad, or who there- 
after has gone or goes abroad and temporarily has his 
residence abroad, solely or principally to represent a 
bona fide American educational, scientific, philan- 
thropic, commercial, financial or business organization, 
having its principal office or place of business in the 
United States, or a bona fide religious organization 
having an office and representative in the United 
States, or an international agency of an official char- 
acter in which the United States participates, for which 
he receives a substantial compensation; or 


(5) has his residence abroad and is prevented from 
returning to the United States exclusively (A) by his 
own ill health; or (B) by the ill health of his parent, 
spouse, or child who cannot be brought to the United 
States, whose condition requires his personal care and 
and attendance: Provided, That in such case the per- 
son having his residence abroad shall, at least every 
six months, register at the appropriate Foreign Service 
office and submit evidence satisfactory to the Secretary 
of State that his case continues to meet the require- 
ments of this subparagraph; or (C) by reason of the 
death of his parent, spouse, or child: Provided, That 
in the case of the death of such parent, spouse, or child 
the person having his residence abroad shall return to 
the United States within six months after the death 
of such relative; or 
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(6) has his residence abroad for the purpose of pur- 
suing a full course of study of a specialized character 
or attending full-time an institution of learning of a 
grade above that of a preparatory school: Provided, 
That such residence does not exceed five years; or 


(7) is the spouse or child of, or has a son or daughter 
who is, an American citizen, and who has his residence 
abroad for the purpose of being with his American 
citizen spouse, parent, or son or daughter who has his 
residence abroad for one of the objects or considera- 
tions specified in paragraphs (1)—(5) or (6) of this 
section, or paragraph (2) of section 354 of this title; or 


(8) is the spouse or child of an American national 
by birth who while under the age of twenty-one years 
had his residence in the United States for a period or 
periods totaling ten years, and has his residence abroad: 
for the purpose of being with said spouse or parent; or 


(9) was born in the United States or one of its out- 


lying possessions, who originally had American na- 
tionality and who, after having lost such nationality 
through marriage to an alien, reacquired it; or 


(10) has, by Act of Congress or by treaty, United 
States nationality solely by reason of former national- 
ity and birth or residence in an area outside the conti- 
nental United States: Provided, That subsections (b) 
and (c) of section 404 of the Nationality Act of 1940, 
as amended (8 U.S.C. 804(b) and (c)), shall not be held 
to be or to have been applicable to persons defined in 
this paragraph. 
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Section 352 (A) (2) Nor AppricaBre As To CERTAIN 
PERSONS 


Sec. 354. Section 352(a)(2) of this title shall have no 
application to a national— 


(1) who is a veteran of the Spanish-American War, 
World War I, or World War II, or of the Korean 
hostilities (having served honorably in an active-duty 
status in the military, air, or naval forces of the United 
States during a period beginning June 25, 1950, and 
ending July 1, 1955), and the spouse, children, and 
dependent parents of such veteran whether such resi- 
dence in the territory of a foreign state or states com- 
menced before or after the effective date of this chap- 
ter: Provided, That any such veteran who upon June 
27, 1952, has had his residence continuously in the 
territory of a foreign state of which he was formerly 
a national or in which the place of his birth is situated 
for three years or more, and who has retained his 
United States nationality solely by reason of the provi- 
sions of section 406(h) of the Nationality Act of 1940, 
shall not be subject to the provisions or requirements of 
section 352(a) (1) of this title: Provided further, That 
the provisions of section 404(c) of the Nationality Act 
of 1940, as amended, shall not be held to be or to have 
been applicable to veterans of World War IT; 


(2) who has established to the satisfaction of the 
Secretary of State, as evidenced by possession of a 
valid unexpired United States passport or other valid 
document issued by the Secretary of State, that his 
residence is temporarily outside of the United States 
for the purpose of (A) carrying on a commercial enter- 
prise which in the opinion of the Secretary of State 
will directly and substantially benefit American trade 
or commerce; or (B) carrying on scientific research on 
behalf of an institution accredited by the Secretary of 
State and engaged in research which in the opinion of 
the Secretary of State is directly and substantially 
beneficial to the interests of the United States; or (C) 
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engaging in such work or activities, under such unique 
or unusual circumstances, as may be determined by the 
Secretary of State to be directly and substantially 
beneficial to the interests of the United States; 


(3) who is the widow or widower of a citizen of the 
United States and who has attained the age of sixty 
years, and who has had a residence outside of the 
United States and its outlying possession for a period 
of not less than ten years during all of which period a 
marriage relationship has existed with a spouse who 
has had a residence outside of the United States and 
its outlying possessions in an occupation or capacity 
of the type designated in paragraphs (1), (2), (3), (4), 
or (5) (A) of section 353, or paragraphs (1), (2), or 
(4) of this section; 

(4) who has attained the age of sixty years, and has 


had a residence outside of the United States and its 
outlying possessions for not less than ten years, during 


all of which period he has been engaged in an occupa- 
tion of the type designated in paragraphs (1), (2), or 
(4) of section 353, or paragraph (2) of this section, 
and who is in bona fide retirement from such occupa- 
tion; or 


(5) who shall have had his residence in the United 
States for not less than fifteen years subsequent to his 
naturalization and prior to the establishment of his 
foreign residence; or who prior to attaining the age 
of twenty-one years, shall have had his residence in 
the United States for not less than fifteen years sub- 
sequent to his lawful admission for permanent resi- 
dence. 


Natronatrry Lost Sotety rrom PERFORMANCE OF ACTS OR 
FuLFILLMENT oF ConpiITIONS 


Sec. 356. The loss of nationality under this chapter shall 
result solely from the performance by a national of the 
acts or fulfillment of the conditions specified in this chapter. 
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QUESTIONS PRESENTED 


1. Did the District Court have jurisdiction to entertain 
an action for declaratory judgment brought by a citizenship 
claimant abroad who was denied a right or privilege of 
nationality within the meaning of section 360(a) of the 
Immigration and Nationality Act of 1952 and who did not 
attempt to follow the certificate of identity procedure pro- 
vided by sections 360(b) and (c)? 

2. Is loss of nationality pursuant to section 352(a) (1) 
of the Immigration and Nationality Act of 1952 constitu- 
tional when the person involved (a) was born in Germany 
of German parents, (b) lives in Germany with her German 
husband who practices law in Cologne, (c) intends to re- 
main in Germany indefinitely, and (d) has no intention of 
residing in the United States? 
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JURISDICTIONAL STATEMENT 


The District Court was without jurisdiction. The appeal 
in No. 16,002 is from its order denying appellant’s motion 
to dismiss for want of jurisdiction, which order was made 
final on August 17, 1960, by the granting of judgment on 


(1) 


2 


the pleadings in favor of appellant. Notice of appeal was 
filed September 16. Jurisdiction of this Court is invoked 
under 28 U.S.C. § 1291. 


COUNTERSTATEMENT OF THE CASE 


Mrs. Angelika Schneider—appellant in No. 15,959 and 
appellee in No. 16,002 (hereinafter referred to as plaintiff) 
—was born in Germany of German parents on May 28, 
1934. She came to the United States in April, 1939, became 
a citizen through derivative naturalization on December 4, 
1950, and in 1951 was issued a certificate to that effect. On 
June 6, 1956, she left the United States for Germany to 
marry Dr. Dieter Schneider, a German citizen practicing 
law in Cologne. She has since lived continuously in Ger- 
many with her husband and her now two sons. (J.A. 3.) 

Plaintiff ‘‘intend[s] to live with my husband and to go 
with him wherever he may be. Since his law practice is 
in Cologne, it appears likely that he and I will remain there 
for the indefinite future, although I would hope to be able 
to go to the United States frequently.”” (J.A. 10.) She 
has made her home in Germany with her husband and 
children, and has no definite intention to return to the 
United States to reside (J.A.17). ‘‘I wish to be an Amer- 
ican citizen which I feel myself to be and also to remain 
with my husband and our children in Germany where he 
practices his profession”’ (J.A. 8). 

In September, 1959, the United States Consulate in 
Dusseldorf requested plaintiff to surrender her certificate 
of derivative naturalization. On November 25, 1959, she 
was served with a certificate of loss of nationality pursuant 
to section 352(a)(1) of the Immigration and Nationality 
Act of 1952. These actions were authorized by the Seere- 
tary of State, appellee in No. 15,959 and appellant in No. 
16,002 (hereinafter referred to as defendant). (J.A. 3.) 

Plaintiff appealed to the Board of Review on the Loss 
of Nationality, Passport Office of the Department of State, 
in a letter dated January 5, 1960. She there maintained: 


“‘We repeat, this appeal does not question any of 
the factual determinations behind the Certificate of 
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the Loss of the Nationality, but only the constitution- 
ality of the basic statute under which the certificate 
was made.’’ (Letter from Milton V. Freeman and 
Charles A. Reich, as attorneys for plaintiff, to Board, 
dated January 5, 1960, p. 3.) 


The Board affirmed, so advising plaintiff’s counsel on 
January 20, 1960 (J.A. 19). 

Plaintiff brought this action for declaratory and injunc- 
tive relief on February 1, 1960 (J.A. 1). Her application 
for the convening of a three-judge court (J.A. 13) was 
denied (J.A. 14, 15), and she has since abandoned her 
claim for injunctive relief (Br. 37). Defendant moved to 
dismiss for want of jurisdiction on March 25. Plaintiff 
filed a motion for summary judgment on April 2. (J.A. 6.) 
His motion to dismiss denied on July 19 (J.A. 14, 15), 
defendant moved for judgment on the pleadings on August 
11 (J.A. 23). In an order and judgment filed August 17, 
the District Court denied plaintiff’s motion for summary 
judgment and entered judgment on the pleadings for de- 
fendant. Plaintiff’s appeal was timely noted. (J.A. 24.) 
Defendant filed a notice of appeal on September 16 (A. 1). 


STATUTES INVOLVED 
Section 352(a)(1) of the Immigration and Nationality Act 
of 1952, provides: 


(a) A person who has become a national by natural- 
ization shall lose his nationality by— 


(1) having a continuous residence for three years 
in the territory of a foreign state of which he was 
formerly a national or in which the place of his 
birth is situated, except as provided in section 353 
of this title, whether such residence commenced be- 
fore or after the effective date of this Act; 


Section 360 of the Immigration and Nationality Act of 
1952, provides: 


(a) If any person who is within the United States 
claims a right or privilege as a national of the United 
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States and is denied such right or privilege by any 
department or independent agency, or official thereof, 
upon the ground that he is not a national of the United 
States, such person may institute an action under the 
provisions of section 2201 of title 28, United States 
Code, against the head of such department or inde- 
pendent agency for a judgment declaring him to be a 
national of the United States, except that no such ac- 
tion may be instituted in any case if the issue of such 
person’s status as a national of the United States (1) 
arose by reason of, or in connection with any exclusion 
proceeding under the provisions of this or any other 
act, or (2) is in issue in any such exclusion proceeding. 
An action under this subsection may be instituted only 
within five years after the final administrative denial 
of such right or privilege and shall be filed in the dis- 
trict court of the United States for the district in 
which such person resides or claims a residence, and 
jurisdiction over such officials in such cases is hereby 
conferred upon those courts. 

(b) If any person who is not within the United 
States claims a right or privilege as a national of the 
United States and is denied such right or privilege by 
any department or independent agency, or official 
thereof, upon the ground that he is not a national of 
the United States, such person may make application 
to a diplomatic or consular officer of the United States 
in the foreign country in which he is residing for a 
certificate of identity for the purpose of traveling to 
a port of entry in the United States and applying for 
admission. Upon proof to the satisfaction of such 
diplomatie or consular officer that such application is 
made in good faith and has a substantial basis, he shall 
issue to such person a certificate of identity. From 
any denial of an application for such certificate the 
applicant shall be entitled to an appeal to the Secretary 
of State, who, if he approves the denial, shall state in 
writing his reasons for his decision. The Secretary of 
State shall prescribe rules and regulations for the is- 
suance of certificates of identity as above provided. 
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The provisions of this subsection shall be applicable 
only to a person who at some time prior to his applica- 
tion for the certificate of identity has been physically 
present in the United States, or to a person under 
sixteen years of age who was born abroad of a United 
States citizen parent. 

(c) A person who has been issued a certificate of 
identity under the provisions of subsection (b), and 
while in possession thereof, may apply for admission 
to the United States at any port of entry, and shall 
be subject to all the provisions of this Act relating to 
the conduct of proceedings involving aliens seeking 
admission to the United States. A final determination 
by the Attorney General that any such person is not 
entitled to admission to the United States shall be sub- 
ject to review by any court of competent jurisdiction 
in habeas corpus proceedings and not otherwise. Any 
person described in this section who is finally excluded 
from admission to the United States shall be subject 
to all the provisions of this Act relating to aliens seek- 
ing admission to the United States. 


STATEMENT OF POINTS 


The point and error that is relied upon in No. 16,002 is: 

(1) The District Court erred in denying defendant’s 
motion to dismiss for lack of jurisdiction and failure to 
exhaust administrative remedies. 


SUMMARY OF ARGUMENT 


I 


The District Court was without jurisdiction to enter- 
tain plaintiff’s action for a declaratory judgment. Section 
360(a) of the Immigration and Nationality Act of 1952 
limits the declaratory remedy to citizenship claimants 
within the United States. Citizenship claimants abroad 
must follow the certificate of identity procedure provided 
by sections 360(b) and (c). Plaintiff not having followed 
that procedure, the District Court was without jurisdic- 
tion. 
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Plaintiff’s loss of nationality pursuant to section 352 
(a)(1) of the Immigration and Nationality Act of 1952 is 
plainly constitutional. Plaintiff has made her home in- 
definitely in Germany, with her German husband, where 
she was born of German parents. She has no intention 
to reside in the United States. The constitutionality of 
her expatriation follows a fortiori from Lapides v. Clark, 
85 U.S. App. D.C. 101, 176 F.2d 619, cert. denied, 338 U.S. 
860 (1949). It is also sustained by Perez v. Brownell, 356 
U.S. 44 (1958). Section 352(a)(1) was enacted by Con- 
gress in the exercise of its power over foreign affairs. 
The section is in no sense penal, and the discrimination 
between native-born and naturalized citizens is entirely 
proper. 

ARGUMENT 


I 


The District Court Was Without Jurisdiction to Entertain This 
Declaratory Action 


The jurisdictional question presented in this case con- 
cerns the identification, not existence, of plaintiff’s remedy. 
She clearly has been denied a right or privilege of national- 
ity on the ground that she is not a national of the United 
States. And she equally clearly has a remedy. That 
remedy lies in the certificate of identity procedure pro- 
vided in section 360 of the Immigration and Nationality 
Act of 1952, which concededly has not been exhausted. 

Under earlier legislation, plaintiff could have brought 
the declaratory action she now attempts. Section 503 of 
the Nationality Act of 1940 provided: 


“If any person who claims a right or privilege as 
a national of the United States is denied such right 
or privilege by any Department or agency, or execu- 
tive official thereof, upon the ground that he is not 
a national of the United States, such person, regard- 
less of whether he is within the United States or 
abroad, may institute an action against the head of 
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such Department or agency in the District Court of 
the United States for the District of Columbia or 
in the district court of the United States for the dis- 
trict in which such person claims a permanent resi- 
dence for a judgment declaring him to be a national 
of the United States.’’ 54 Stat. 1171, 8 U.S.C. § 903. 


A declaratory action was thus available whether the citi- 
zenship claimant was within the United States or abroad. 

This Court noted in Frank v. Rogers, 102 U.S. App. D.C. 
367, 253 F.2d 889 (1958), that the principal aim of section 
503 was to aid persons outside the United States. Absent 
the section, there was no authority for a declaratory action 
by a citizenship claimant abroad. Research has not even 
produced a case in which such an action was attempted 
prior to the effective date of section 503. Perkins v. Elg, 
307 U.S. 325 (1939), did allow a pre-503 declaratory action 
by a citizenship claimant within the United States. And 
McGrath v. Kristensen, 340 U.S. 162 (1950), found general 
grants of jurisdiction and the Declaratory Judgment Act 
to allow an action by an alien who did not claim citizen- 
ship under section 503 but who also was within the United 
States. 

These cases simply demonstrate the difference between 
persons abroad and persons within the United States. In 
Brownell v. Tom We Shung, 352 U.S. 180 (1956), for 
further example, the Supreme Court sustained declara- 
tory jurisdiction under section 10 of the Administrative 
Procedure Act for an alien here contesting an exclusion 
order. The Court was careful to point out, however: 


““We do not suggest, of course, that an alien, who 
has never presented himself at the borders of this 
country may avail himself of the declaratory judg- 
ment action by bringing the action from abroad.”’ Id., 
at 184, n. 3. 


A similar distinction has long prevailed between citizenship 
claimants abroad and those within this country. Compare 
Tang Tun v. Edsell, 223 U.S. 673 (1912), and United States 
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v. Ju Toy, 198 U.S. 253 (1905), with Ng Fung Ho v. White, 
259 U.S. 276 (1922). In Ng Fung Ho, the Court ruled: 


‘“‘They insist that, since they claim to be citizens, Con- 
gress was without power to authorize their deporta- 
tion by executive order. If at the time of the arrest 
they had been in legal contemplation without the 
borders of the United States, seeking entry, the mere 
fact that they claimed to be citizens would not have 
entitled them under the Constitution to a judicial 
hearing. United States v. Ju Toy, 198 U.S. 253; Tang 
Tun v. Edsell, 223 U.S. 673. But they were not in 
the position of persons stopped at the border when 
seeking to enter this country.’’ 259 U.S., at 282. 


Absent section 503, the ability of a citizenship claimant 
abroad to bring a declaratory action was, to say the least, 
a matter of considerable doubt. 

The declaratory remedy section 503 gave to persons 
claiming citizenship from abroad was soon abused. In 
the Northern District of California alone, 161 cases in- 
volving only claimants of Chinese ancestry were filed in 
1951. ‘‘By the close of business on December 24, 1952 
[the effective date of the Immigration and Nationality 
Act of 1952], there were on file in this District a total 
of 716 cases. By the same date, 189 cases had been filed 
in the Southern District of California, a grand total of 
905 cases in both California Districts.”” Ly Shew v. 
Acheson, 110 F. Supp. 50, 54 (N.D. Cal. 1953) (footnote 
omitted). The District Court for the Northern District 
of California ‘‘estimated that it will take the full time 
of one of the judges of this court 8 years to try and dis- 
pose of the cases’’ pending before it in 1953. 

This abuse led Congress to replace section 503 with 
section 360 of the Immigration and Nationality Act of 
1952. The latter section provides: 


“¢(a) If any person who is within the United States 
claims a right or privilege as a national of the United 
States and is denied such right or privilege by any 
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department or independent agency, or official thereof, 
upon the ground that he is not a national of the United 
States, such person may institute an action under the 
provisions of section 2201 of title 28, United States 
Code, against the head of such department or in- 
dependent agency for a judgment declaring him to 
be a national of the United States, except that no 
such action may be instituted in any case if the issue 
of such person’s status as a national of the United 
States (1) arose by reason of, or in connection with 
any exclusion proceeding under the provisions of this 
or any other act, or (2) is in issue in any such exclu- 
sion proceeding. . . . 

‘<(b) If any person who is not within the United 
States claims a right or privilege as a national of the 
United States and is denied such right or privilege 
by any department or independent agency, or official 
thereof, upon the ground that he is is not a national 
of the United States, such person may make applica- 
tion to a diplomatic or consular officer of the United 
States in the foreign country in which he is residing 
for a certificate of identity for the purpose of travel- 
ing to a port of entry in the United States and apply- 
ing for admission. . . . 

“‘(¢) A person who has been issued a certificate of 
identity under the provisions of subsection (b), and 
while in possession thereof, may apply for admission 
to the United States at any port of entry, and shall 
be subject to all the provisions of this Act relating 
to the conduct of proceedings involving aliens seck- 
ing admission to the United States. A final deter- 
mination by the Attorney General that any such person 
is not entitled to admission to the United States shall 
be subject to review by any court of competent juris- 
diction in habeas corpus proceedings and not other- 
wise.”? 66 Stat. 273, 8 U.S.C. § 1503. 


As is immediately apparent, section 360 eliminates the 
declaratory action that section 503 had afforded to per- 
sons abroad. 
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The limitation of the declaratory remedy to persons 
within the United States, and the correlative specification 
of the certificate of identify procedure for persons abroad, 
plainly constitute a jurisdictional barrier to this action. 
The fundamental purpose of section 360 was well brought 
out in Strupp v. Dulles, 258 F.2d 622 (2d Cir. 1958). The 
court there decided that the limitation of section 360(a) 
required only that the citizenship claimant be within the 
United States and not also that the denial of the right or 
privilege occur in this country: 


“While as a matter of grammatical construction 
§ 1503(a) is perhaps susceptible to either of the two 
interpretations urged upon us, it seems clear that 
the purpose of the provisions was to foreclose actions 
by persons only while they were abroad and not when 
they were actually within the United States.” Id., 
at 624. 


The court thus rested decision on the basic aim of section 
360 to preclude declaratory actions from abroad. Legis- 


lative history confirms that Congress intended the certifi- 
eate of identity procedure to be the exclusive remedy. 
See S. Rep. No. 1137, 82d Cong., 2d Sess., p. 50; H.R. 
Rep. No. 1365, 82d Cong., 2d Sess., p. 87; Besterman, 
Commentary on the Immigration and Nationality Act, 8 
U.S.C.A., pp. 90-91 (1953). 

The citizenship claimant abroad cannot bring a declara- 
tory action but must follow the certificate of identity pro- 
cedure. Ferretti v. Dulles, 246 F.2d 544 (2d Cir. 1957) ; 
Samaniego v. Brownell, 212 F.2d 891 (5th Cir. 1954). Square 
holdings to this effect abound. Eg. Sato v. Dulles, 183 F. 
Supp. 306 (D. Hawaii 1958), aff ’d per curiam, May 5, 1960 
(9th Cir. unreported) ; Fusae Yamamoto v. Dulles, 16 F.R.D. 
195 (D. Hawaii 1954) ; Avina v. Brownell, 112 F. Supp. 15 
(S.D. Tex. 1953). Indeed, it has even been held that a citizen- 
ship claimant in this country on a temporary visa issued 
on a foreign passport is not within the United States for 
purposes of section 360 and hence cannot bring a declara- 
tory action. Basma Abed Harake v. Dulles, 158 F. Supp. 
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413 (B.D. Mich. 1958) ; Ferretti v. Dulles, 150 F. Supp. 632 
(E.D. N.Y. 1957), aff’d., 246 F.2d 544 (2d Cir. 1957) ; Ficano 
v. Dulles, 151 F. Supp. 650 (E.D. N.Y. 1954). 

Despite the overwhelming authority elsewhere, the ques- 
tion remains open in this jurisdiction. In D’ Argento v. 
Dulles, 113 F. Supp. 933 (D.D.C. 1953), Judge Morris held 
a declaratory action unavailable and required the citizen- 
ship claimant abroad to follow the certificate of identity 
procedure. A seemingly contrary approach was taken by 
Judge Holtzoff in Tom Mung Ngow v. Dulles, 122 F. Supp. 
709 (D.D.C. 1954). Decision, however, was rested on the 
fact that the claimant was over sixteen and had never 
lived in the United States, with the result that he was ex- 
cluded from the certificate of identity procedure by section 
360(b).1 On this basis D’Argento was distinguished as 
grounded on a failure to exhaust that administrative pro- 
cedure. Tom Mung Ngow was cited with approval by 
Judge Harrison in Grawert v. Dulles, 1383 F. Supp. 836 
(D.D.C. 1955), an action in which naturalized citizens sought 
a declaration that they were citizens by birth. This Court 
affirmed the dismissal on appeal, mentioning in opinion 
only the absence of a case or controversy. Grauert v. 
Dulles, 99 U.S. App. D.C. 240, 239 F.2d 60 (1956), cert. 
denied, 353 U.S. 917 (1957). Finally, in Cort v. Herter, 
No. 868-60, decided October 11, 1960, a three-judge court 
composed of Circuit Judge Edgerton and District Judges 
Tamm and Matthews held that section 360 did not pre- 
clude a declaratory action by a claimant abroad and that 
the certificate of identity procedure was an alternative not 
exclusive remedy. 

This Court has indicated its agreement with the majority 
position that section 360 precludes declaratory actions 
from abroad. Where section 360 co aTis- 
diction, this Court has allowed alternative declaratory 


1 Section 360(b) is “applicable only to a person who at some time 
prior to his application for the certificate of identity has been physi- 
cally present in the United States, or to a person under sixteen years 
of age who was born abroad of a United States citizen parent.” 
66 Stat. 273, 8 U.S.C. § 1503 (b). 


remedies. Thus, in Frank v. Rogers, supra, a deporta- 
tion case, section 360 allowed a declaratory action in the 
jurisdiction of the claimant’s residence. This Court sus- 
tained a declaratory action invoking the Administrative 
Procedure Act in the jurisdiction of the Attorney Gen- 
eral’s official residence. But where section 360 limits de- 
claratory jurisdiction, this Court has taken a contrary 
approach. Wong Kay Suey v. Brownell, 97 U.S. App. D.C. 
26, 227 F.2d 41 (1955), cert. denied, 350 U.S. 969 (1956), 
was a declaratory action by citizenship claimants follow- 
ing their exclusion. The question was whether the limita- 
tion in section 360(a) precluding declaration of issues 
involved in exclusion proceedings was a bar to the action. 
This Court based jurisdiction on section 405(a), the sav- 
ings clause, ruling: 


‘We take §360(a) to mean that no right to have 
the issue of citizenship determined in a suit for a 
declaratory judgment shall arise in the future, if the 
issue of citizenship arose in connection with exclu- 


sion proceedings. In view of the savings clause, we 
do not take §360(a) to mean that an existing right 
to sue for a declaratory judgment shall be cut off.’ 
97 U.S. App. D.C., at 28, 227 F.2d, at 43. 


The limitation on ‘‘exclusion”’ issues thus considered is 
not reinforced by the specification of an alternative pro- 
cedure. The Court’s approach would consequently appear 
particularly forceful to the limitation restricting citizen- 
ship claimants abroad involved in this case, which is spe- 
cifically reinforced by the certificate of identity procedure. 
In the later case of Dulles v. Richter, 101 U.S. App. D.C. 
22, 246 F.2d 709 (1957), a declaratory action by a person 
abroad, jurisdiction was again bottomed on the savings 
clause. To the Secretary of State’s contention that sec- 
tion 360 precluded such actions from abroad, this Court 
answered: ‘Section 360 is only applicable, however, if 
this cause of action arose after the effective date of the 
1952 Act.”? 101 U.S. App. D.C., at 23, 246 F.2d, at 710. 
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The possibility of jurisdiction despite section 360, though 
argued, was never mentioned. 

The Supreme Court has also indicated its agreement 
that the certificate of identity procedure is exclusive. In 
Shaughnessy v. Pedreiro, 349 U.S. 48 (1958), the Court 
sustained declaratory jurisdiction under section 10 of the 
Administrative Procedure Act for an alien challenging 
an order of deportation. Had the alien claimed citizen- 
ship, section 360 would itself have authorized a declara- 
tory remedy. Brownell v. Tom We Shumg, supra, on the 
other hand, presented a situation in which section 360 would 
not have allowed the declaratory remedy. Upholding a 
declaratory action, limited in scope to that available in 
habeas corpus, the Court ruled: 


‘<‘Admittedly, excluded aliens may test the order of 
their exclusion by habeas corpus. Citizenship claim- 
ants who hold ‘certificates of identity’ are required 
by § 360(c) of the 1952 Act to test the validity of their 
exclusion by habeas corpus only. Respondent here 


neither claims citizenship nor did he hold a certificate 
of identity, and § 360(c) has no bearing on this case.”’ 
352 U.S., at 183 (footnote omitted). 


The limitation of section 360(c)—the final aspect of the 
certificate of identity procedure—was thus recognized. 

The limitation of section 360(a)—confining the declara- 
tory remedy to citizenship claimants within the United 
States—and the correlative specification in sections 360(b) 
and (c) of the certificate of identity procedure for citizen- 
ship claimants abroad, should be recognized in this case. 
Plaintiff not having followed that procedure, the District 
Court was without jurisdiction. 


II 


The Challenged Loss of Nationality Pursuant to Section 352 
(a) (1) Is Plainly Constitutional 


The facts in this case are not disputed. Plaintiff was 
born in Germany of German parents. After her deriva- 


14 


tive naturalization in this country, she returned to Ger- 
many to marry a German citizen who practices law in 
Cologne. She has lived in Germany with him and their 
children for more than three years. She intends to re- 
main there for the indefinite future. She has no inten- 
tion to reside in the United States. She does not even 
wish to come to the United States to prosecute her claim 
to citizenship. The loss of nationality provisions of sec- 
tion 352(a)(1) of the Immigration and Nationality Act of 
1952 concededly and indisputably apply to her. 

Section 352(a)(1) does not apply to native-born citizens. 
It discriminates between citizens by birth and citizens by 
naturalization. But it is not thereby rendered unconstitu- 
tional. The Constitution itself discriminates between native- 
born and naturalized citizens. The second-class-citizen 
contention argued in this case was strongly urged in the 
dissenting opinion in Knauer v. United States, 328 US. 
654, 675, (1946). The majority, however, pointed out: 


“Citizenship obtained through naturalization is not a 
second-class citizenship. It has been said that citizen- 
ship carries with it all of the rights and prerogatives 
of citizenship obtained by birth in this country ‘save 
that of eligibility to the Presidency.’ Luria v. United 
States, 231 U.S. 9, 22. There are other exceptions of 
a limited character. 


3Thus a naturalized citizen must wait seven years before 
he is eligible to sit in the house (Article I, § 2) and nine years 
before he can enter the Senate. Article I, §3. Furthermore, 
a naturalized citizen may lose his American citizenship by 
residing abroad for stated periods. §§ 404-406. Nationality 
Act of 1940, 54 Stat. 1137, 1170, 8 US.C. §§ 804-806. See 
Perkins v. Elg, 307 U.S. 325, 329.” 328 US., at 658 (emphasis 
added). 


The Court thus gave apparent approval to the predecessor 
of the very section involved here. 

Confined as it is to the naturalized citizen living ‘‘for 
three years in the territory of a foreign state of which he 
was formerly a national or in which the place of his birth 
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is situated,”’ 66 Stat. 269, 8 U.S.C. ¢1484(a)(1), section 
352(a)(1) obviously is addressed to a problem which few, 
if any, native-born citizens could pose. That the handful 
of citizens by birth who were born in, or were once na- 
tionals of, a foreign state is not included in the section is 
irrelevant. It is fundamental that, 


‘¢a state may classify with reference to the evil to 
be prevented, and that if the class discriminated 
against is or reasonably might be considered to define 
those from whom the evil mainly is to be feared, it 
properly may be picked out. A lack of abstract sym- 
metry does not matter. The question is a practical 
one, dependent upon experience. The demand for 
symmetry ignores the specifie difference that experi- 
ence is supposed to have shown to mark the class. . - . 
The state ‘may direct its law against what it deems 
the evil as it actually exists without covering the whole 
field of possible abuses.’ Central Lumber Co. v. South 
Dakota, 226 U.S. 157, 160, 57 L.ed. 164, 169, 33 Sup. 
Ct. Rep. 66; Rosenthal v. New York, 226 U.S. 260, 270, 
57 L.ed 212, 216, 33 Sup. Ct. Rep. 27; L’Hote v. New 
Orleans, 177 U.S. 587, 44 L.ed. 899, 20 Sup. Ct. Rep. 
788.”” Patsone v. Pennsylvania, 232 U.S. 138, 144 
(1914). See Bolling v. Sharpe, 347 U.S. 497 (1953). 


Section 352(a)(1) concerns a problem which experience 
has shown with naturalized citizens abroad and which is 
peculiarly within the foreign affairs power of Congress to 
prevent. ‘‘The termination of citizenship terminates the 
problem.”’ Perez v. Brownell, 356 U.S. 44, 60 (1958). 

Consideration of the problem to which section 352(a) (1) 
is addressed manifests both that Congress had power to 
withdraw nationality from persons like plaintiff and that 
the discrimination between native-born and naturalized 
citizens is proper. The examination of expatriation in 
Perez v. Brownell, supra, began: 


‘‘Statutory expatriation, as a response to problems 
of international relations, was first introduced just a 
half century ago. Long before that, however, serious 
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friction between the United States and other nations 

had stirred consideration of modes of dealing with the 

difficulties that arose out of the conflicting claims to 

BS pscu® the allegiance of foreign-born persons naturalized in 

cit the United States, particularly when they returned to 
the country of their origin.”’ 356 US., at 48. 


—_— 
ov 4s 


The Court went on to sustain under the foreign affairs 
power expatriation of a native-born citizen for voting in 
a foreign election. Its analysis significantly began with 
the above recognition that naturalized citizens abroad 
caused peculiar difficulties in the area of foreign relations. 

The naturalized citizen abroad may become a member 
of a foreign community, accept its privileges yet seek to 
avoid the obligations by invoking his United States citizen- 
ship. The United States has long and often been subjected 
to claims by naturalized citizens residing abroad whose 
citizenship has no explanation beyond the desire to enjoy 
American diplomatic protections. Borchard, Diplomatic 
Protection of Citizens Abroad 461, 529-531, 538, 552, 701 
(1915). The foreign government, however, may consider 
the naturalized citizen insufficiently tied to this country to 
justify his assertion of American citizenship. It has a 
right to do so, and indeed to resist claims on his behalf 
by the naturalizing state, as a matter of international law. 
Nottebohm Case (Liechtenstein v. Guatemala), Interna- 
tional Court of Justice, Judgment of April 6, 1955, 1955 
International Law Reports 349 (Lauterpacht 1958). 

Treaties present a further complication. ‘‘The treaties 
with the German States,’’ for example, ‘‘with the exception 
of that with Baden, provide[d] that a renewal of residence 
in the native country without the intent to return to the 
United States shall be construed as a renunciation of Amer- 
ican naturalization, and that this intent not to return may 
be held to exist when the residence exceeds two years in 
duration.”? Borchard, supra, at 550. The protocol accom- 
panying the 1869 treaty with Sweden contains a similar 
provision. Perkins v. Elg, 307 U.S. 325, 335, 336, n. 11 
(1939). 

“The tie which binds the naturalized citizen to his 
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adopted country has always been recognized as more easily 
dissoluble than that which binds the native citizen to his 
country.”’ Borchard, supra, at 701. Many nations accord- 
ingly confine their expatriation laws to naturalized citizens. 
See Trop v. Dulles, 356 U.S. 86, 114, 126 (1958) (dissenting 
opinion). 

To avoid the friction and potential friction inevitably 
attending the continued residence of naturalized citizens 
abroad, Congress enacted the legislation challenged in this 
ease. Section 352 was patterned after section 404 of the 
Nationality Act of 1940, 54 Stat. 1170, 8 U.S.C. § 804. In 
Lapides v. Clark, 85 U.S. App. D.C. 101, 103, 176 F.2d 619, 
621, cert. denied, 338 U.S. 860 (1949), this Court found: 


“The history of Section 804 [404] accounts for its 
application to naturalized citizens only. It reveals a 
recognition by Congress of the need for legislation to 
lessen friction with foreign governments growing out 
of disputes as to the nationality of our naturalized 
citizens and their offspring residing for prolonged pe- 
riods in foreign lands. See Hearings before Commit- 
tee on Immigration and Naturalization on H.R. 6127 
Superseded by H.R. 9980, 76th Cong., 1st Sess., 134-135, 
139-141, 407-409, (1940); Sen. Rep. No. 2150, 76th 
Cong., 3d Sess. 4 (1940); 86 Cong. Rec. 11948, 11949 
(1940); also Excerpts, Appellees’ Brief, page 18.’’ 


Quite apart from the fact that naturalization has always 
had at its heart an intention to reside permanently in the 
United States, Luria v. United States, 231 U.S. 9 (1913), 
section 352 and its predecessor are aimed at the avoidance 
of embarrassing international frictions. 

Lapides v. Clark, supra, upheld the constitutionality of 
a statute withdrawing nationality from naturalized citizens 
who resided in any foreign country for a period of five 
years. The section here challenged withdraws nationality 
from the naturalized citizen who resides in his native coun- 
try for three years. Its constitutionality follows a fortiori 
from Lapides v. Clark. 

The loss of nationality involved in this case, moreover, 
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is sustained by Perez v. Brownell, supra. Section 352(a) (1) 
is plainly ‘‘a means of solving international problems,’’ 
Trop v. Dulles, supra, at 97. It is totally unlike a statute 
punishing military deserters. Plaintiff’s reliance on Trop 
v. Dulles and the Eighth Amendment is misplaced. 

Under international law, 


<< According to the practice of States, to arbitral and 
judicial decisions and to the opinions of writers, na- 
tionality is a legal bond having as its basis a social 
fact of attachment, a genuine connection of existence, 
interests and sentiments, together with the existence 
of reciprocal rights and duties. It may be said to con- 
stitute the judicial expression of the fact that the indi- 
vidual upon whom it is conferred, either directly by 
the law or as the result of an act of the authorities, is 
in fact more clearly connected with the population of 
the State conferring nationality than with that of any 
other State.”? Nottebohm Case (Liechtensteim v. 
Guatemala) (Second Phase), supra, at 360. 


Plaintiff has chosen to make her home indefinitely in Ger- 
many with her German husband, where she was born of 
German parents. Under municipal law as provided by 
section 352(a)(1), she cannot also choose to remain a 
naturalized United States citizen. She is in “‘a condition 
voluntarily entered into, with notice of the consequences.”” 
Mackenzie v. Hare, 239 U.S. 299, 312 (1915). See also 
Savorgnan v. United States, 338 U.S. 491 (1950). Her loss 
of nationality is plainly constitutional. 
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CONCLUSION 


Wherefore, it is respectfully submitted the order of the 
District Court denying defendant’s motion to dismiss be 
reversed and the cause remanded with directions to, dismiss 
for lack of jurisdiction. Alternatively, it is respectfully 
submitted the judgment of the District Court on the plead- 
ings be affirmed. 


Otiver GascH, 
United States Attorney. 


Cart W. Betcuer, 
Srepuen N. SHutMan, 
Assistant United States Attorneys. 
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No. 15,959 
Anceika L. Scunewer, Appellant, 
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QCuristian A. Herter, individually and as Secretary of 
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BRIEF FOR APPELLEE 


No. 16,002 


Curistun A. Herren, individually and as Secretary of 
State, Appellant, 


Vv. 


Anoeuixa L. Scunewer, Appellee. 


On Appeal from the United States District Court for the District 
of Columbia 


STATUTES INVOLVED 


District of Columbia Code, Sections 11-305 and 11-306, 
read as follows: 
“¢§ 11-305 Jurisdiction—Powers of District Courts con- 
ferred. 


The United States District Court for the District 
of Columbia, in addition to its jurisdiction as a United 
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States district court, shall continue to have and exer- 
cise all the jurisdiction possessed and exercised by it 
on August 31, 1948.”’ 


“11-306. General jurisdiction. 


Said court (except as otherwise provided in this 
title) shall have cognizance of all crimes and offenses 
committed within said district and of all cases in law 
and equity between parties, both or either of which 
shall be resident or be found within said district and 
also of all actions or suits of a civil nature at common 
law or in equity, in which the United States shall be 
plaintiffs or complainants; and of all seizures on land 
or water, and all penalties and forfeitures made, aris- 
ing or aceruing under the laws of the United States.”’ 


Section 10 of the Administrative Procedure Act, 5 U.S.C. 
§ 1009, reads in pertinent part as follows: 
“$1009. Judicial review of agency action 
Except so far as (1) statutes preclude judicial re- 


view or (2) agency action is by law committed to 
agency discretion. 


Rights of Review 


(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


Form and venue of proceedings 


(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute 
or, in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in- 
junction or habeas corpus) in any court of competent 
jurisdiction. .. .”’ 

Acts reviewable 


(c) Every agency action made reviewable by stat- 
ute and every final agency action for which there is no 
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other adequate remedy in any court shall be subject to 
judicial review. .. .”’ 


(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu- 
tional right, power, privilege, or immunity;. .. .” 


Section 12 of the Administrative Procedure Act, 5 U.S.C. 
§ 1011, reads in pertinent part as follows: 


«¢ | . No subsequent legislation shall be held to 
supersede or modify the provision of this chapter 
except to the extent that such legislation shall do so 
expressly. . . .”” 


The Declaratory Judgment Act, 28 U.S.C. §§ 2201, 2202, 
reads as follows: 


“©9901. Creation of remedy 


In a case of actual controversy within its jurisdic- 
tion, except with respect to Federal taxes, any court 
of the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela- 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect 
of a final judgment or decree and shall be reviewable 
as such.”’ 


§ 2202. Further relief 


Further necessary or proper relief based on a de- 
claratory judgment or decree may be granted, after 
reasonable notice and hearing, against any adverse 
party whose rights have been determined by such 
judgment.”’ 
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SUMMARY OF ARGUMENT 


L Section 352(a)(1) of the Immigration and National- 
ity Act of 1952 is unconstitutional. There is no merit in 
defendant’s * contention that Congressional power to ex- 
patriate for mere residence abroad, and to discriminate be- 
tween naturalized and native born citizens, can be found 
in the need to eliminate ‘frictions’? resulting from the 
residence of naturalized citizens abroad. 


In the case of plaintiff, as with many others similarly 
situated, there is neither actual nor potential friction at- 
tending her residence abroad. Her citizenship was ac- 
quired in good faith and was accompanied, as it still is, 
by long and close connection with the United States. With 
an American passport she has the right under German 
law to reside in that nation free of any claims by Ger- 
many to her allegiance. Yet the statute expatriates citizens 
for mere residence abroad when in the vast majority of 
cases, including that of plaintiff, foreign residence alone 
creates none of the problems from which the power 
to enact the statute assertedly derives. More discrete 
measures are plainly available to meet the frictions 
without expatriating those who cause none. Moreover, 
the severe remedy of expatriation is unjustified and 
impermissible when used merely to convenience interna- 
tional relations and in the absence of any action indicating 
lack of allegiance to the United States, or allegiance to 
another nation. Thus the statute exceeds the authority 
of Congress under the foreign affairs power. 


Reference to frictions also fails to justify the statute’s 
discrimination between naturalized and native born citi- 
zens. Defendant’s brief sets forth no reason whatever 
why the frictions assertedly underlying the statute in this 
ease are any greater in the case of naturalized than in the, 
ease of native born citizens residing abroad. Thus the 


*For convenience, Angelika L. Schneider is hereinafter referred to as 
plaintiff and Christian A. Herter as defendant. 
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statute discriminates unlawfully and in violation of due 
process. 


II. The District Court had jurisdiction to entertain this 
action. The question has been conclusively decided by this 
Court in Frank v. Rogers, 102 U.S. App. D.C. 367, 253 F. 
2a 889 (D.C. Cir. 1958). The general jurisdictional statute 
of the District Court, the Declaratory Judgment Act, and 
the Administrative Procedure Act provide ample authority 
for this suit. These provisions have never been limited, 
either by the special review provision in the Nationality 
Act of 1940, which provided certain additional and liberal- 
ized review procedures, or by the Immigration and Na- 
tionality Act of 1952, which served only to restrict some 
of the special privileges afforded by the earlier provision. 


ARGUMENT 


L SECTION 352(a)(1) OF THE IMMIGRATION AND NATIONALITY ACT OF 
1952 IS UNCONSTITUTIONAL. 


A. The Asserted Constitutional Basis in the Foreign Affairs Power 
Does Not Exist. 


Our principal brief showed that the discrimination im- 
posed by this statute could not be justified either under 
the naturalization power of the Constitution or the foreign 
affairs power. The defendant’s brief in the present case 
has apparently conceded that there is no basis for the 
statute in the naturalization power. It argues exclusively 
on the basis of an assumed right to adopt the statute un- 
der the foreign affairs power. It seems to base its argu- 
ment on the following point: 


“To avoid the friction and potential friction in- 
evitably attending the continued residence of natural- 
ized citizens abroad, Congress enacted the legislation 
challenged in this case.’’ (Def. Brief, p. 17) 


Plainly in the present case there is neither friction nor 
potential friction attending the plaintiff’s residence abroad. 
The record is clear that so long as she continued to be 
an American citizen, her right to live in Germany as an 
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American citizen was fully recognized by the German Gov- 
ernment and would continue to be so recognized. ({ 18 
J. App., p- 11). Germany, as almost every other nation 
with which the United States has diplomatic relations, 
recognizes the United States passport as constituting an 
irrebuttable recognition of American citizenship. Given 
this state of international affairs, it is impossible for mere 
residence in such a country to create friction concerning 
the status of any American citizen, born or naturalized, 
possessing an American passport. 


Defendant never specifies the frictions to which he re- 
fers, and the only examples he gives have no relation what- 
ever to plaintiff’s position in Germany or the position of 
thousands of others situated similarly to her. To demon- 
strate the frictions which it contends Section 352(a) (1) 
was designed to eliminate, plaintiff refers to discussion in 
Borchard, Diplomatic Protection of Citizens Abroad, and 
to a case in the International Court of J ustice. To this it 
adds an unelaborated reference to ‘‘treaties with German 
States . . . with the exception of that with Baden... .”’ 
The date of this treaty, which defendant omits to men- 
tion, is 1868. 


The Nottebohm case (Liechtenstein v. Guatemala), [1955] 
LC.J. Rep. 4, dealt with bad faith naturalization in a na- 
tion with which there was no real connection, designed to 
avoid responsibilities to the country of residence.” 


1 Indeed, the only possibility of any kind of friction came from the with- 
drawal of the evidence of her American citizenship—her passport—and even 
in this case the German Government recognized her right to stay in Germany 
as a stateless person. 


2 Nottebohm, a citizen of Germany by birth, resided in Guatemala some 
34 years, building up substantial business interests. When he recognized that 
Guatemala’s reaction to German hostilities might endanger his property and 
political status, he visited Liechtenstein for a few months and managed to 
arrange for that principality to make him a national, in connection with 
which he agreed to pay substantial ‘‘taxes of naturalization,’’ and it being 
plain that he had no intention to reside there. He returned shortly to Guate- 
mala, and following that nation’s adverse action against him as a German 
national, Liechtenstein petitioned the International Court of Justice for 
redress. The Court held that his real connection with Liechtenstein was not 
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The 1868 treaty with the German States cited by defend- 
ant indicates no friction which could possibly arise in the 
ease of plaintiff or the thousands of others in her class. 
Those ancient accords were entered because of the prac- 
tice of German nationals to acquire United States citizen- 
ship—then an easy and brief procedure—and then return 
to Germany and raise such citizenship as a bar to their 
German military obligations.» They and the problems 


sufficiently substantial to give that principality the right to intercede under 
international law as the state of his nationality. 

The Inernational Court’s characterization of Nottebohm’s putative citi- 
zenship dramatically demonstrates the difference between his connection with 
his naturalizing country and plaintiff’s connection with the United States: 


‘Naturalization was asked for not so much for the purpose of obtain- 
ing a legal recognition of Nottebohm’s membership in fact in the popu- 
lation of Liechtenstein, as it was to enable him to substitute for his 
status as a national of a belligerant State that of a national of a 
neutral State, with the sole aim of thus coming within the protection of 
Liechtenstein but not of becoming wedded to its traditions, its interests, 
its way of life or of assuming the obligations—other than fiscal obliga- 
tions—and exercising the rights pertaining to the status thus acquired.’” 
[1955] LCJ. Rep. 4, at 26. 


This case can hardly be regarded as an indication of friction arising solely 
from residence in a country other than that of citizenship; Nottebohm’s dif- 
ficulty arose because of belligerencies between the nation of which he was 
a citizen and that of his residence. Nor does it indicate frictions that arise 
from residence of a naturalized citizen outside the country of his naturaliza- 
tion, since Nottebohm’s difficulties were exclusively the result of belligerencies 
beyond his control. The ‘‘friction’’ of international litigation arose not 
simply because he resided abroad nor because he claimed naturalized, rather 
than native born, citizenship. It arose because he attempted to secure citi- 
zenship in a land with which he had insufficient connection, Assuming 
arguendo that avoidance of frictions of the sort in the Nottebohm case jus- 
tifies some action by Congress under its foreign affairs power, it would 
plainly not justify expatriation for mere residence abroad, which has nothing 
to do with such frictions, nor for residence abroad of bona fide naturalized 
United States citizens, as distinguished from the native born. Such legisla- 
tion would have to be aimed at those who acquire their citizenship in bad 
faith. 

3 The treaty with Wurttemberg, which is typical of the treaties with the 
German States, is reported in 16 Stat. 735. They established a presumption 
under certain circumstances of intention to abandon United States citizenship, 
a somewhat more defensible procedure than the automatic expatriation at 
issue here, 
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with which they dealt ceased long ago to exist, and no 
similar pacts are in effect today. Contrary to defendant’s 
assertion, there are no ‘‘treaties [which] present a further 
complication.’ (Def. Brief, p. 16). In cases of naturaliza- 
tion procured for evasion of residence obligations, not 
only the country of residence but also the country award- 
ing citizenship by naturalization is properly concerned. 
Thus we do not question the wise position on this question 
in Luria v. United States, 231 U.S. 9 (1913), referred to 
by defendant on page 17 of his brief. 


The Borchard statements deal also with cases of bad 
faith and with dual nationality, a question discussed at 
page 21 of our principal brief. Since plaintiff is not a 
dual national nor a person who obtained her citizenship by 
bad faith, the absence of any such friction is clear. 


Plaintiff’s right to reside in Germany as a foreign na- 
tional is set forth in the plaintiff’s affidavit (118, J. App., 
p. 11) and is not contested by the defendant. The plain- 
tiff, so long as she had a passport, was considered by the 
German Government as an American citizen on which Ger- 
many has no claim. Upon the restoration of her passport 
she will again be in that situation. In the interim and 
even without the protection of the American passport, 
Germany has recognized that it has no right to deal with 
her as a German national and that it will recognize her 
status as a non-German but stateless. 


Since Germany has recognized that it has no claim to 
plaintiff’s allegiance, her mere residence there plainly ere- 
ates no frictions. Defendant, however, seeks to create the 
impression that there is some national bond between the 
plaintiff and Germany by pointing to the fact of her 
birth in Germany and her residence there now. It ignores 
the facts conceded in the record that plaintiff, who is 26 
years of age, has spent only 4 years as an infant and 4 
years as a married woman in Germany; that she spent all 
her formative years in the United States; that her family 
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consists entirely of American citizens; that she was edu- 
cated here; that she was concededly an American citizen 
who lost her German citizenship on becoming an American; 
that she has never done anything inconsistent with this 
citizenship but has on the contrary evidenced a desire to 
retain that citizenship; and that her two sons are Amer- 
ican citizens by birth.‘ 

Though Congress has authority under its foreign affairs 
power to enact regulatory measures designed to avoid in- 
ternational frictions, its measures must be appropriately 
limited to those difficulties. From the above discussion it 
is clear that ‘‘friction and potential friction’’ do not ‘‘in- 
evitably’’ attend plaintiff’s residence abroad as defendant 
contends. (Def. Brief, p. 17). They do not attend it at 
all. Thus in the present case, unlike Perez v. Brownell, 356 
U.S. 44 (1958), ‘The classification that Congress has 
adopted”’ is entirely ‘‘inappropriate to the difficulties to 
be dealt with.’? 356 U.S. at 59. A statute cannot as here 
expatriate citizens solely on the basis of foreign residence 
when the foreign residence of the vast number of such 
citizens—including plaintiff creates none of the problems 
from which the power to enact the statute derives. Tot v. 
United States, 319 U.S. 463 (1943). Lapides v. Clark, 85 
U.S. App. D.C. 101, 176 F. 2d: 619, cert. denied, 338 U.S. 860 
(1949), quoted by defendant, contains no indication that, as 
is clear in the present case, no frictions could arise merely 
from the foreign residence there in question. Preceding 
as it did the Supreme Court’s decision in Perez and in 
Trop v. Dulles, 356 U.S. 86 (1958), the case gave virtually 
no attention to the question of what conditions can con- 
stitutionally justify expatriation and whether the statute’s 
classification on the basis of mere residence abroad was 
appropriate to those conditions; its attention being given, 
instead, virtually exclusively to the distinct question of 
discrimination. 

4 The status of her third son, born in October 1960 after this litigation was 
commenced, is dependent upon the outcome of the litigation. 
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It can hardly be said that the problem of friction could 
not be met more discretely. Residence coupled with certain 
forms of activity might be made the basis for expatria- 
tion,® or perhaps residence which by the law of the place 
of residence has certain friction-creating consequences, 
such as refusal by the foreign state to recognize United 
States nationality. Or perhaps even any residence at all 
at certain times and places might be made a basis for 
expatriation. It is incumbent upon the legislature to act 
with an adequate regard for the vital individual interests 
at stake and the alternative means for achieving the pur- 
pose of its legislation. See Dean Milk Co. v. City of Madi- 
son, 340 U.S. 349 (1951). It plainly has not done so here. 
Equally plainly, there has been no valid exercise of the 
foreign affairs power. 


Not only is the classification of persons covered by this 
statute too broad for the problem from which Congress’ 
power derives, the remedy provided by the statute is also 
entirely inappropriate and in excess of Congressional 
power. Defendant argues that the severe remedy of ex- 
patriation is sustained by Perez v. Brownell, supra, as ‘‘a 
means of solving international problems.”’ (Def. Brief, pp. 
17-18). He quotes from that case to the effect that ‘<The 
termination of citizenship terminates the problem.”’ (id., p. 
15). But in examining the propriety of expatriation as 
a means for controlling the problem of voting in foreign 
elections, the Supreme Court in Perez went on, immedi- 
ately after the statement quoted by defendant, and said: 


‘‘Moreover, the fact is not without significance that 
Congress has interpreted this conduct, not irrationally, 
as importing not only something less than unswerving 
allegiance to the United States but also elements of an 
allegiance to another country in some measure, at least, 
inconsistent with American citizenship.” Perez v. 
Brownell, 356 U.S. 44, 60 (1948). 


5 See, ¢.g., 8 U.S.C. § 1482, regarding dual nationals. 


ll 


Certainly the same cannot be said in the present case as 
to mere residence abroad, unmixed with even the slightest 
conduct indicating allegiance to the nation of residence or 
lack of allegiance to the United States. 


Congress is undoubtedly free, when it has good reason 
to do so, to reduce the measure of protection afforded 
citizens residing abroad. Such situations occur at present, 
for example, when the United States withdraws its repre- 
sentative from a foreign nation in which United States 
citizens are residing.’ Where the mere presence of United 
States citizens might be harmful to foreign relations, the 
Government might restrict travel in certain areas.” But 
when travel is permitted, the difficulty of affording protec- 
tion to a citizen im a foreign country cannot warrant re- 
voking his every political right outside that country—in- 
cluding, indeed, his right to return home. In view of the 
obvious alternatives, the harsh course provided by Section 
352(a)(1) plainly exceeds the power of Congress to deal 
with frictions arising from foreign residence. Cf. Dean 
Milk Co. v. City of Madison, supra. 


The defendant’s invocation of vague and unspecified 
frictions is equally unsuccessful in justifying the discrimi- 


6For example, the files of the Passport Office, Department of State, con- 
tain a release dated August 18, 1959, signed by the Director of the Passport 
Office, stating that 


“‘The United States Government ‘docs not maintain diplomatic or con- 
sular missions in East Germany, and is, therefore, not in a position to 
extend to American travelers in the Soviet Zone the consular and pro- 
tective services customarily available to American citizens traveling to 
foreign countries . . . it must be emphasized that [travelers] are assum- 
ing a risk which inevitably attends travel in an area where normal diplo- 
matic or consular assistance is not available. .. .’’ 


<‘The United States Government does not, however, place restrictions 
or limitations on travel by private American citizens to the Soviet Zone 
of Germany, and American passports are valid for travel there... .’’ 


Sce also similar release dated March 26, 1957. 


7 See, ¢.g., Worthy v. Herter, 270 F. 2d 905 (D.C. Cir. 1959), cert. denied, 
361 U.S. 918 (1959). 
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nation in Section 352(a)(1) between naturalized and na- 
tive born citizens. Any friction created by residence 
abroad of United States citizens has no relation whatever 
to the origin of their nationality in birth or naturaliza- 
tion. Exactly the same problem or absence of problem ex- 
ists with plaintiff as with the thousands of native born 
United States citizens married and living with their hus- 
bands in Canada, England, France, Germany, or elsewhere. 
No rational distinction can be drawn between the native 
born citizen and the naturalized citizen residing abroad for 
purposes of rearing a family with the spouse of her choice. 


Defendant cites Lapides v. Clark, 85 U.S. App. D.C. 101, 
176 F. 2d 619, cert. denied, 388 U.S. 860 (1949) in support 
of the discrimination (Def. Brief, p. 18), but sets forth 
no reason whatever why the frictions assertedly underly- 
ing the statute in this case are any greater in the case 
of naturalized than in the case of native born citizens. 
Defendant also quotes from Knauer v. United States, 328 
U.S. 654, 675 (1946), but we submit that the Supreme Court 


did not settle the serious constitutional question here pres- 
ent by a dictum in a footnote to an opinion dealing with 
the distinct topic of fraudulently procured naturalization. 


B. If the Statutory Definition of Residence Is Construed as in the 
Guerrieri Case, Plaintiff Is Entitled to a Declaration of Her 
Citizenship Without Regard to the Constitutional Question. 

At page 31 of our principal brief we quoted the defini- 
tion of residence contained in Section 101(a)(33) of the 

Act which is to a certain extent responsible for the appli- 

cation of the Statute to plaintiff. We pointed to the rigid 

character of this definition which was applied to deprive 
plaintiff and persons in her situation of their citizenship 
despite visits to this country and other similar evidences 
of attachment to the United States. We pointed out there 
that the plaintiff visited this country for six weeks in 

1957 and that this did not appear to protect her from the 

loss of citizenship under the statute. This construction 

of the statute is still adhered to by the Government. 
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However, we feel it incumbent upon ourselves to call 
this Court’s attention to the decision of the District Court 
in Guerrieri v. Herter, Civil Action 777-60, opinion filed 
September 14, 1960. The Court there held that visits to 
the United States substantially equivalent in duration to 
the plaintiff’s visit to the United States were sufficient to 
break the period of continuous residence abroad under the 
statute and prevent expatriation. 


The plaintiff there was in the United States for a period 
of approximately three months and three weeks on two 
separate visits during the 5-year period provided by Sec- 
tion 352(a)(2). Here the plaintiff made a 6-week visit to 
this country in 1957 during the 3-year period here in- 
volved. Should the interpretation in the Guerrieri case be 
held controlling the plaintiff here would be entitled to her 
citizenship without regard to the constitutional question 
presented. A copy of the District Court’s opinion in 
Guerrieri is attached as Exhibit A to this brief. It is also 
now reported at 186 F. Supp. 588. 


IL THE DISTRICT COURT HAD JURISDICTION TO ENTERTAIN THIS 
ACTION. 


The defendant argues in its cross-appeal that Section 
360 of the Immigration and Nationality Act of 1952 pro- 
vides the exclusive remedy and that plaintiff cannot in- 
voke the normal jurisdiction and declaratory judgment pro- 
cedures of the United States District Court.’ 


The issue has been determined in plaintiff’s favor by 
this Court in unequivocal language in reply to a similar 
contention by the government in Frank v. Rogers, 102 U.S. 


8 Defendant has filed a separate appeal from the District Court’s refusal 
to dismiss the co: iplaint on jurisdictional grounds. We believe this appeal 
to be improper since it is an appeal from an interlocutory order, United 
States V. American Ry. Express Co., 265 U.S. 425 (1924); Schaffren v. Mt. 
Vernon-Woodberry Mills, 70 F. 2d 963 (3a Cir. 1934), and furthermore by 2 
party which was successful on the merits below. Corning v. Troy Iron and 
Nail Factory, 56 How. 451 (1853) ; Harding v. Federal National Bank, 31 F. 
2d 914 (1st Cir. 1929). However, we do not challenge the defendant’s right 
to raise the point on plaintiff’s appeal and have accordingly briefed it. 
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App. D.C. 367, 253 F. 2d 889 (D.C. Cir. 1958). The Court 

said: 
‘Neither Section 360 nor its predecessor recites that 
the remedy there given is to be exclusive, or that when 
the issue of citizenship is necessarily involved in an- 
other proceeding, it might not be there considered, or 
that existing remedies are to be denied; in fact, the 
legislative history of the predecessor statute indi- 
cates the contrary.’’ (102 U.S. App. D.C. at 370, 253 
F. 2d at 892). 


This case is conclusive. 


The Frank case was followed most recently in Cort v. 
Herter, Civil Action No. 868-60, decided October 11, 1960, 
in which a three-judge court consisting of Judges Edger- 
ton, Tamm, and Matthews unanimously held that Section 
360 did not preclude conventional review under the De- 
claratory Judgment Act and the Administrative Procedure 
Act. The Frank case was also followed in Guerrieri v. 


Herter, Civil Action No. 777-60, opinion filed September 
14, 1960. 


Even before the Frank case, the District Court in Tom 
Mung Ngow v. Dulles, 122 F. Supp. 709 (D.D.C. 1954), had 
similarly held that Section 360 did not preclude a normal 
declaratory judgment action against the Secretary of 
State.” That case was followed in Grauert v. Dulles, 133 
F. Supp. 836 (D.D.C. 1955), which was affirmed by this 
Court without mention of the jurisdictional point. 99 U.S. 
App. D.C. 240, 239 F. 2d 60 (1956), cert. denied, 351 U.S. 
917 (1957). The government cites many other cases but 
they are not District of Columbia cases brought against 
government officials here at their official residence. They 
are, as we shall explain below, mostly attempts to have 
the special benefits of the Section 360 procedure, which 


9The defendant cites an even earlier District Court case, D’Argento v. 
Dulles, 113 F. Supp. 933 (D.D.C. 1953), which was considered but not fol- 
lowed in the later Tom Mung Ngow case. 
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permits suits in jurisdictions other than the District of 
Columbia, without accepting the specific limitations of that 
procedure. The Court of Appeals decision in Frank con- 
clusively establishes plaintiff’s right to bring this action. 


Section 360 is a modification of the provision initially 
appearing as Section 503 of the Nationality Act of 1940, 
54 Stat. 1171, 8 U.S.C. § 903. That section provided an 
additional remedy for citizenship claimants by permitting 
them to sue in their home jurisdiction, and for those who 
were abroad it provided an automatic right to enter the 
country during a suit to permit them to confer with coun- 
sel, offer testimony, and otherwise assist in prosecuting 
their suits. See Frank v. Rogers, 102 U.S. App. D.C. 367, 370, 
253 F. 2a 889, 892 (D.C. Cir. 1958), and legislative history 
cited therein. Because of abuses of the liberal entry pro- 
vision in Section 503, by which claimants with insub- 
stantial cases were using the procedure simply to gain 
entry to the country, Section 360 was subsequently en- 
acted. See Sen. Rep. No. 1515, 81st Cong., 2d Sess., 777; 
House Rep. No. 1365, 82nd Cong., 2d Sess. Section 360(a) 
continued the previous provision for claimants already in 
this country, Section 360(b) provided a system for claim- 
ants abroad to apply for certificates of identity, and Sec- 
tion 360(c) permitted persons securing certificates to seek 
entry into this country and, if excluded, to test their case 
in a habeas corpus action against the Attorney General’s 
immigration officers. Section 360 as a whole thus remained 
an additional, special remedy for citizenship claimants, 
though a more limited one so far as entry rights were con- 
cerned. No part of it—subparagraph (a), (b), or (e)— 
ever purported to limit rights available outside of the 
original Section 503, but only to supplement them, as Sec- 
tion 503 itself did. 


According to defendant’s contention, plaintiff cannot se- 
cure judicial review of the final action of the Depart- 
ment of State here in dispute—action which plaintiff con- 
tends was contrary to her constitutional rights. Under de- 
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fendant’s view plaintiff must accept without any judicial 
review the Secretary of State’s imposition on her of an 
alien’s status. In that status she must then seek relief 
which she does not now want (i.e., entry into the United 
States for permanent residence), which she cannot even 
seek without great personal hardship, and which might 
be far from adequate.” 


The defendant claims this indirect, burdensome, and in- 
adequate procedure is required because prior to Section 
360 and its predecessor Section 503, ‘‘there was no au- 
thority for a declaratory action by a citizenship claimant 


10In an effort to secure Section 360 review, plaintiff would have to go 
through the following steps: 


(i) She must seek from her consular officer a certificate of identity to 
entitle her to come to the United States, establishing to his satisfaction not 
only that her claim is made in good faith but also that it has a substantial 
basis. This alone might require extensive administrative consideration, If 
the consul and the Seerctary of State do not agree that the constitutional 
question she raises is substantial, it is doubtful that she could secure judicial 
review of their refusal of a certificate of identity. The government has in 
previous cases successfully contended that there is no right to reviow in such 
cases, See Wong Fon Haw v. Dulles, 114 F. Supp. 906 (S.D.N.Y. 1953). If 
that harsh contention were upheld, this would be the end of the road and 
the result would be that Section 360 had barred all possibility of plaintiff ’s 
securing court review of the withdrawal of her citizenship. 

(ii) If she secures the certificate she must leave her husband and children 
in Germany and come to the United States, seeking admission for permanent 
residence, This requirement applies, insists the government, despite the fact 
that she does not desire permanent residence at this time inasmuch as her 
husband is a resident of and practicing law in Germany. But plainly her 
attempt to secure entry might be disapproved not on the merits but with a 
plea in bar that while her husband still resides abroad, she is not in fact 
seeking entry for permanent residence. Here again she might find herself 
walled off from any review of the withdrawal of her citizenship. 

(iii) On arrival in the United States she must go through all administra- 
tive proceedings necessary to obtain a final ruling by the Atttorney General 
that he agrees with the Scerctary of State that she has lost her citizenship 
and is thus not entitled to admission. During these proceedings, she may 
have to remain in theoretical detention although presumably she would be 
released on bond. 

(iv) After these delays she must then sue the Attorney General’s represen- 
tative in a habeas corpus action. During this proceeding and all subsequent 
appeals she would have to remain in the United States, away from her hus- 
band and children, 
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abroad,’ (Def. Brief, p. 7), or ‘‘the ability of a citizen- 
ship claimant abroad to bring a declaratory action was, 
to say the least, a matter of considerable doubt.”’ (Def. 
Brief, p. 8). In fact, the jurisdiction of the District Court 
to entertain such action was neither absent nor doubtful 
but was present, long before Section 503, by virtue of the 
Court’s general jurisdictional charter u__which draws no 
distinction among plaintiffs according to where they are 
located—and the Declaratory Judgment Act.** Moreover, 
an additional and independent source for jurisdiction over 
such action was provided in 1946 by Section 10 of the Ad- 
ministrative Procedure Act, which also draws no line ex- 
eluding plaintiffs otherwise properly invoking the Court’s 
jurisdiction simply because of their physical presence 
abroad.** 


11 Sections 11-305 and 11-306 of the District of Columbia, Code confer a 
general common law and equity jurisdiction on the District Court. This juris- 
diction authorizes the Court to entertain a suit against a cabinet officer to 
enjoin him from acting unconstitutionally. Stark v. Wickard, 321 U.S. 288 
(1944). Specifically, it has been invoked and upheld in a suit against the 
Secretary of State to enjoin him from refusing the plaintiff a passport on 
the ground that she had lost her citizenship. Perkins v. Elg, 307 U.S. 325 
(1939). 

Though the plaintiff in the Perkins case appeared to be in the United 
States, this had nothing to do with the availability of the court’s jurisdic- 
tion, and in fact it was not even a matter to be pleaded. It does not appear 
from the Stark case whether or not the plaintiff was within the country, and 
his presence or absence likewise plainly had no bearing on jurisdiction. 


1228 U.S.C. §§ 2201 and 2202. In the Perkins case, supra, the Supreme 
Court upheld the use of this Act to review action of the Secretary of State 
in denying a passport on the ground of loss of citizenship. 


13 § U.S.C. § 1009, The provision grants ‘‘any person suffering legal wrong 
because of any agency action’? a right to judicial review ‘‘thereof’’ 
($10(a)). It confers on the District Court explicit and comprehensive au- 
thority to review ‘‘every final agency action for which there is no other ade- 
quate remedy in any court.’’ (§10(c)). As indicated above, it is evident 
that the procedure provided by Section 260 of the Immigration and Na- 
tionality Act does not provide an ‘‘adequate remedy’’ for the ‘¢final agency 
action’? of the Secretary of State. It does not provide review ‘‘thereof,’’ 
to which plaintiff is expressly entitled under Section 10(a) of the Adminis- 
trative Procedure Act, since it provides for no review of the Secretary of 
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Defendant argues not that Section 360 limits the gen- 
eral jurisdiction statute, the Declaratory Judgment Act, 
and the Administrative Procedure Act (which it plainly 
does not), but that, for some reason not explained, these 
fundamental and broadly worded enactments simply do 
not comprehend claims by persons who are (1) citizenship 
claimants and also (2) physically outside the country. 
There is no warrant for this assumption either in the 
words of these statutes or the cases construing their 
scope.* And indeed defendant’s position is contrary to 
the established common law principle that a party plain- 
tiff may invoke the aid of a court by appearing through 
his counsel, so long as the court has jurisdiction over the 
subject matter of the suit and the person (or property) 
of the defendant.* 


State’s actions, but only for review of an exclusion order of the Attorney 
General. The review is not ‘‘adequate’’ because it could be sought by plain- 
tiff only through great hardship, and its availability is dependent on unre- 
viewable administrative discretion. 

This statute plainly draws no line between plaintiffs within the United 


States and those without; nor does it distinguish between legal wrongs suf- 
fered because of denial of citizenship and others. Instead, it grants jurisdic- 
tion to review the claim of ‘‘any person’’ suffering any ‘‘legal wrong.’’ 


44 Defendant quotes from a footnote in Brownell v. Tom We Shung, 352 
U.S, 180 (1956), which states, ‘‘We do not suggest, of course, that an alien 
who hag never presented himself at the border of this country may avail 
himself of the declaratory judgment action by bringing the action from 
abroad.’’ (Defendant’s Memorandum of Points and Authorities in Support 
of Motion to Dismiss, p. 9). That case concerned the right of an alien not 
making any claim of citizenship to secure review of an exclusion order, Such 
a person is not deprived of any rights until actually excluded. The Court’s 
footnote means simply that there would be no case or controversy entitling 
such a person to sue while still abroad. It did not mean that persons ac- 
tually subjected to a withdrawal of their rights of citizenship while abroad, 
could not secure review thereof while abroad. As explained in the text to 
follow, the United States courts are open to all, even to nonresident aliens, 
having a claim against a person found in the United States. 


15See 14 Am. Jur., Courts, §§181, 182. A party physically present in 
England has, for example, been permited to bring an action under the three 
statutes described above to secure review of the Secretary of State’s refusal 
of a passport. Stewart v. Dulles, 101 U.S. App. D.C. 280, 248 F. 2d 602 (D.C. 
Cir. 1957). And of course even a nonresident alien may have access to fed- 
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The conventional jurisdictional provisions were never 
limited by Section 503, which as noted earlier purported 
only to provide additional remedies. And Section 360, as 
pointed out, was enacted simply to curb the freedom of 
entry permitted under Section 503. There was no purpose 
whatever to deprive citizenship claimants who remained 
abroad of the opportunity to secure judicial review. Such 
persons presented no problem. They were no different from 
the multitude of other plaintiffs who reside abroad and 
bring suit in the United States courts. “The language of 
the section [360] shows no intention to provide an exclusive 
remedy, or any remedy, for persons outside the United 
States who have not adopted the procedure outlined in sub- 
sections (b) and (c). Neither does the section indicate 
that such persons are to be denied existing remedies. ... 
Subsections (b) and (c) were designed to regulate, not 
to require, the use of certificates of identity.’? Cort v. 
Herter, Civil Action No. 868-60, Oct. 11, 1960, pp. 3-4. See 
also Tom Mung Ngow v. Dulles, supra, at 712. There is 
no basis in either the language of the Act or the legislative 
history for concluding that in pursuing this narrow pur- 
pose Congress also repealed the preexisting jurisdiction and 
conferred on the Secretary of State a virtual veto over the 
opportunity of persons abroad to secure any judicial review 
of the administrative denial of their citizenship.* And 
indeed, in order to prevent judicial review under Section 10 
of the Administrative Procedure Act, Section 360 would 


eee LESTE 
eral courts, either under the federal question jurisdiction, see 2 Am, Jr., 
Aliens, § 61 (¢.9., Farbenfabriken Bayer A.G. v. Sterling Drug, 153 F. Supp. 
589 (D.N.J. 1957)), or under the diversity jurisdiction of 28 U.S.C. 
§1332(a) (2) (¢.g., Farbenfabriken Bayer A.G. v. Sterling Drug, 251 F. 2d 
300 (3d Cir. 1958), cert. denied, 356 U.S. 957 (1958) ). 


16 If Section 360 were construed as withdrawing the District Court’s juris- 
diction over this suit, it would itself be subject to scrious question from a 
constitutional viewpoint, as an effort to preclude judicial review of the 
constitutionality of Section 352(a)(1). Sce St. Joseph Stock Yards Co. v. 
United States, 298 U.S. 38, 52 (1936); Estep v. United States, 327 U.S. 114, 
127 (1946) (concurring opinion) ; Brinkerhoff-Faris Trust ¢ Savings Co. v. 
Hill, 281 U.S. 673, 682 (1930). 
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have had to contain language expressly superseding that 
Act.” 


Defendant refers to a number of cases from other juris- 
dictions as representing the ‘‘overwhelming authority’’ to 
the effect that ‘‘the citizenship claimant abroad cannot bring 
a declaratory action but must follow the certificate of iden- 
tity procedure.’’ (Def. Brief, pp. 10-11). The fact is that 
these cases deal not with the availability of review under 
the conventional jurisdictional provisions invoked by plain- 
tiff, but instead only with the availability of the special- 
privilege review under Section 360."* Since most of the cases 


17 Section 12 of the Administrative Procedure Act, 5 U.S.C. § 1011, states 
that 


“‘No subsequent legislation shall be held to supersede or modify the 
provisions of this Act except to the extent that such legislation shall 
do so expressly... .’’ 


The Supreme Court has dramatically enforced this provision to preserve Section 
10 jurisdiction against the government’s claim that a review provision in 
the Immigration and Nationality Act of 1952 was the exclusive procedure. 
Shaughnessy v. Pedreiro, 349 U.S. 48 (1955). See also Marcello v. Bonds, 
349 U.S. 302, 319 (1955); Brownell v. Tom We Shung, 352 U.S. 180 (1956). 


18 Wong Kay Suey v. Brownell, 97 U.S. App. D.C. 26, 227 F. 2d 41 (1955), 
cert. denied, 350 U.S. 967 (1956); Dulles v. Bichter, 101 U.S. App. D.C. 22, 
246 F. 2d 709 (1957); Sato v. Dulles, 183 F. Supp. 306 (D. Hawaii 1958), 
aff’d per curiam, May 5, 1960 (9th Cir., unreported); Fusae Yamamoto v. 
Dulles, 16 F.R.D. 195 (D. Hawaii 1954); and Avina v. Brownell, 112 F. 
Supp. 15 (S.D. Tex. 1953), all concerned the question whether a plaintiff 
denied rights of citizenship before Section 503 was restricted by Section 360 
could secure review after the amendment under the special privilege of the 
earlier provision, In none of these cases were the courts presented with the 
question of availability of review under the general jurisdictional provisions. 

Strupp v. Dulles, 258 F. 2d 622 (2d Cir. 1958); Harake v. Dulles, 158 
F. Supp. 413 (E.D. Mich. 1958); and Ficano v. Dulles, 151 F. Supp. 650 
(E.D.N.Y. 1954), all concerned the question whether a person who had 
entered the country on a foreign passport, or through trickery, was a person 
‘cwithin the country’? so as to qualify to sue for a declaratory judgment 
under Section 360(a). These cases too were totally unconcerned with the 
availability of relief by suit in the District of Columbia. under other juris- 
dictional provisions. 

Ferretti v. Dulles, 246 F. 24 544 (2d Cir. 1957), held that a plaintiff 
could not secure judicial review under any provision when he failed to show 
that there had ever been final agency action denying him a right of citizen- 
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were decided by courts outside the District of Columbia, 
they could not concern the present issue, inasmuch as suits 
under the jurisdictional provisions invoked by plaintiff can 
be brought only in the District of Columbia, the official 
residence of the Secretary of State.” Dulles v. Richter, 
101 U.S. App. D.C. 22, 246 F. 2d 709 (1957), and Wong Kay 
Suey v. Brownell, 97 U.S. App. D.C. 26, 227 F, 2d 41 (1955), 
cert. denied, 350 U.S. 969 (1956), though cases in this jur- 
isdiction, also concerned solely the availability of review 
under the special-privilege provisions, Sections 503 and 
360. Both cases found jurisdiction present under those 
provisions and thus neither reached nor commented on the 
availability of the relief here requested. 


CONCLUSION 


For the reasons stated here and in the plaintiff’s principal 
brief, the judgment of the District Court should be reversed 
and plaintiff granted a declaratory judgment stating that 
she is a citizen of the United States. The defendant’s cross 


Nee ee eee ee LEED 
ship. The court did not even reach the question of its jurisdiction under 
Section 360 much less the question of its or any court’s competence under 
general jurisdictional provisions. 

Samaniego v. Brownell, 212 F. 2d 891 (5th Cir. 1954), was not concerned 
with a plaintiff’s right to secure judicial review, but solely with his right to 
secure admission to the United States for the purpose of subsequently filing 
suit, Plaintiff in the instant case does not seek entry, of course, but only 
to sue from abroad. 

Tang Tun v. Edsell, 223 U.S. 673 (1912) ; United States v. Ju Toy, 198 
U.S. 253 (1905); and Ng Fung Ho v. White, 259 U.S. 276 (1922), referred 
to on pages 7 and 8 of defendant’s brief, drew a distinction between persons 
being deported from this country and those excluded from entering, but 
the distinction determined whether such persons were cntitled, as a con- 
stitutional matter, to a judicial hearing. The cases have no bearing on the 
question of statutory jurisdiction at issue in this case. 


19 Matsuo v. Dulles, 133 F. Supp. 711 (S.D. Cal. 1955), appears to be the 
only case outside the District of Columbia in which the Court, finding it 
lacked jurisdiction under Section 360, proceeded to consider the possibility 
of jurisdiction under the conventional statutes invoked in the present case. 
It concluded that such an action ‘‘could not be maintained in this district 
[California]’’ because ‘‘the official residence of the Sceretary of State is 
in the District of Columbia.’’ 
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appeal should be dismissed, or, alternatively, the District 
Court’s interlocutory decision denying the motion to dis- 
miss for lack of jurisdiction should be affirmed. 
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EXHBBIT A 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Awwe d’ARBELOFF GUERBIERI, 
Plaintiff, 
v. 


Curistian A. HERTER, Secretary of State, 
Defendant. 
Civil Case No. 777-60 


Opinion 


Leonard B. Boudin, of New York, N. Y.; and David Rein, 
of Washington, D. C., for the plaintiff. 


Oliver Gasch, United States Attorney; and Harold D. 
Rhynedance, Jr., Assistant United States Attorney, both 
of Washington, D. C., for the defendant. 


This is an action against the Secretary of State for a 
declaratory judgment and incidental relief to adjudicate 
that the plaintiff is a citizen of the United States and has 
not lost her nationality as a result of alleged expatriation. 


The matter is presented at this time on cross-motions 
for summary judgment predicated on the administrative 
record of the Department of State, as well as affidavits and 
other similar material. None of the facts are in dispute. 
Both parties concede that there is no material issue of fact 
and that the litigation should be determined on the question 
of law, whether on the uncontested facts the plaintiff had 
become expatriated and thereby lost her citizenship. 

The plaintiff was born in Switzerland on July 16, 1927. 
In 1939 at the age of 12, she was brought to the United 
States by her parents, who emigrated to this country at 
that time. On June 11, 1944, her father was naturalized 
as a citizen of the United States and the plaintiff thereby 
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automatically acquired derivative citizenship. She lived in 
the United States continuously from her arrival in 1939 
until March 1953, when she went to Europe to engage in 
activities relating to the theater and motion pictures. On 
October 7, 1953, she married a citizen of Italy. She con- 
tinued to live in Italy but from time to time renewed her 
American passport at the American Consulate in Rome. 
She returned to the United States on February 2, 1956 
and remained here until April 21, 1956—a period of almost 
three months. She then went back to Italy. Later she made 
another visit to the United States, which lasted from No- 
vember 1 to November 24, 1957, and then again departed 
for Italy. 


On July 8, 1958, the American Consul in Rome denied 
her application for a further renewal of her American 
passport and determined that she had become expatriated 
and had lost her citizenship by what he deemed to be a 
continuous residence abroad for over five years. His action 
was sustained by the Board of Review of the Department 


of State, which even denied her application for the issuance 
of a passport to travel to the United States to prosecute 
her appeal before the Board. Thereupon this action for a 
declaratory judgment was brought. 


It is well established that an action for a declaratory 
judgment under the general Declaratory Judgment statute, 
may be maintained to secure an adjudication that the plain- 
tiff is a citizen of the United States, if a justifiable con- 
troversy exists as to that question, as is obviously the case 
here.* The special statutory proceeding, which is confined 
to a limited group of cases, does not supersede the general 
remedy, Tom Mung Ngow v. Dulles, 122 F. Supp. 709. A 
person claiming to be a citizen of the United States may 
not be finally deprived of his nationality by a determi- 
nation of an administrative official, but may always have 


1 Perkins v. Elg, 307 U.S. 325; McGrath v. Kristensen, 340 US. 162; 
Tom Mung Ngow v. Dulles, 122 F. Supp. 709. 
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recourse to the courts. It is inconceivable that Congress 
could have intended anything else. 


The pertinent statute on which this controversy hinges 
is 8 U.S.C. § 1484 (a) (2): 


“¢(a) A person who has become a national by natu- 

ralization shall lose his nationality by— 
* * i * * 

‘¢(2) having a continuous residence for five years in 
any other foreign state or states, except as provided 
in sections 1485 and 1486 of this title, whether such 
residence commenced before or after the effective date 
of this chapter.’’ 


The Government contends that the plaintiff must be 
deemed to have had a continuous residence abroad for five 
years and hence has lost her nationality under the pro- 
visions of this statute. 


The term ‘‘residence’’ as used in the foregoing provision 
is defined in 8 U.S.C. § 1101(a) (33), as follows: 


“¢(33) The term ‘residence’ means the place of gen- 
eral abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, with- 
out regard to intent. Residence shall be considered 
continuous for the purposes of sections 1482 and 1484 
of this title where there is a continuity of stay but 
not necessarily an uninterrupted physical presence in 
. foreign state or states or outside of the United 

tates.”’ 


It is important to note that the element of intent is ex- 
pressly eliminated by the statute in determining whether 
the person under consideration is residing in the United 
States or in a foreign country. The question must conse- 
quently be decided solely on the basis of external facts. 
The matters are, therefore, clearly susceptible to an adjudi- 
cation on motions for summary judgment, if the salient 
facts are admitted or at least uncontroverted. 
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The definition of continuity contained in the second sen- 
tence of the statutory provision is somewhat vague and 
amgibuous. It requires a ‘“‘eontinuity of stay’? but not 
necessarily ‘‘an uninterrupted physical presence”’ in a for- 
eign state. Under what circumstances an interrupted physi- 
cal presence is consistent with a continuity of stay and 
how the two may be reconciled may be a perplexing and 
even a baffling problem. For the reasons later discussed, 
any doubt or uncertainty must be resolved in favor of the 
person who claims citizenship. 


It is claimed by the plaintiff that her sojourn in the 
United States on two occasions, at one time of almost three 
months’ duration, and another of almost one month, broke 
the continuity of her residence abroad and that, therefore, 
she is not affected by the expatriation statute. On the other 
hand, the Department of State urges that her trips to the 
United States did not detract from what it contends to have 
been a continuous residence abroad for over five years. 


When this action was originally filed, the plaintiff, in 
addition to claiming that she did not fall within the 
expatriation statutes on the facts, also contended that the 
statute was unconstitutional. In view of this circumstance, 
plaintiff’s counsel made an application, which came on to 
be heard before Judge Matthews of this Court, that a three- 
judge statutory court be convened. The Judge denied this 
application on the ground that no substantial constitutional 
question was presented, relying principally on the authority 
of Lapides v. Clark, 85 U.S. App. D. C. 101, and MacKenzie 
v. Hare, 239 U.S. 299. An application to the same effect 
was then made to the Acting Chief Judge of the Circuit, 
who held that the action of the District Judge in declining 
to convene a three-judge statutory court may not be reviewed 
in that manner. While in this Circuit the doctrine of ‘‘the 
law of the case”? is not applicable to interlocutory rulings,” 
nevertheless, in the interest of orderly procedure and com- 


2 Marks v. Frigidaire Sales Corporation, 60 App. D.C. 359. 
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ity, it is desirable that a judge should ordinarily follow 
the prior rulings of another judge in the same case. This 
course will be pursued in this instance. It may be added 
that even if I felt free to consider the matter de novo, I 
would arrive at the same conclusion as that reached by 
Judge Matthews. Counsel for the plaintiff recognizing this 
situation, are not pressing the constitutional question at this 
time. Both sides request a determination on the merits, 
that is, whether the facts of this case bring it within the 
terms of the expatriation statute. 


It is earnestly urged by able counsel for the Government 
that the plaintiff’s visits to the United States did not affect 
the continuity of her residence abroad, because they were 
of comparatively short duration and that, therefore, she 
must be deemed to have resided in a foreign country for 
over five years, and consequently has lost her citizenship. 
While this argument is not without weight, the Court is 
unable to agree with it. 


Once it is conceded or established that a person is a 
citizen of the United States, the burden of proof that 
expatriation has taken place is on the Government. This 
onus is heavier than that generally imposed on a party to 
a civil action. Expatriation must be established not by the 
ordinary preponderance of the evidence, but by proof that 
is clear, convincing and unequivocal. 


Thus in Nishikawa v. Dulles, 356 U.S. 129, 133, it was 
stated by Mr. Chief Justice Warren, that ‘<when a citizen- 
ship claimant proves his birth in this country or acquisition 
of American citizenship in some other way, the burden is 
upon the Government to prove an act that shows expatri- 
ation by clear, convincing, and unequivocal evidence.’’ 


Numerous other cases enunciate and apply the same prin- 
ciple. Among them are Gonzales v. Landon, 350 U.S. 920; 
Gonzalez-Jasso v. Rogers, 105 U.S. App. D.C. 111, 113; 
and Dulles v. Katamoto, 9th C., 256 F. 2d 545, 547. 
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In this instance, the burden is on the Government to 
establish by clear, convincing, and unequivocal evidence 
that the plaintiff resided continuously in a foreign state 
or states for a period of five years. Since the admitted 
facts are that during the alleged five years’ absence from 
this country, the plaintiff on two occasions sojourned in the 
United States for what might be deemed substantial peri- 
ods, the Government has the additional burden of establish- 
ing that her stay in this country in 1956 and again in 1957, 
did not break the continuity of the plaintiff’s residence 
abroad, Strupp v. Herter, 180 F. Supp. 440. Government 
counsel with commendable candor admit that it has no 
other evidence to adduce than that contained in the papers 
before the Court on these motions. No proof is sub- 
mitted to show that these trips to the United States did 
not break the continuity of her foreign residence. 


Citizenship of the United States is precious. It may not 
be lightly disturbed or destroyed. This doctrine is particu- 


larly applicable in those instances in which it is established 
that the person had lawfully acquired citizenship of the 
United States either by birth or naturalization and it is 
sought to deprive him of this status. Expatriation is a 
serious, solemn matter giving rise to grave and at times 
even disastrous consequences. It may not be inferred from 
dubious or inconclusive circumstances. 


A case involving the question of law presented here, as 
well as similar facts, is Strupp v. Herter, 180 F. Supp. 440, 
decided in the Southern District of New York by Judge 
Dimock, to which reference has already been made. The 
plaintiff in that case was born in Germany in 1882 and was 
naturalized as a citizen of the United States in 1928. Sub- 
sequently he lived in Argentina and Uruguay for a con- 
siderable period of time. In 1954 the American Vice Consul 
at Buenos Aires executed a certificate that the plaintiff had 
lost his nationality by expatriation as a result of continu- 
ous residence for five years in foreign states. The uncon- 
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troverted facts were that during the five year period pre- 
ceding December 24, 1952, which was deemed the effective 
date of the loss of nationality, the plaintiff lived in Argen- 
tina and Uruguay, but had visited the United States on 
three occasions: from January 19 to April 17, 1949, ice., 
three months; from January 5, 1951 to March 11, 1951, 
slightly over two months; and from June 4, 1952 to Decem- 
ber 20, 1952, about 614 months. The Court held that these 
trips to the United States had broken the continuity of the 
alleged five year residence abroad and explicitly concluded 
that the Government had failed to show continuity of stay 
in foreign states for five years. Accordingly the Court ren- 
dered judgment declaring the plaintiff to be a citizen of 
the United States. 


While here the periods of sojourn in the United States 
were of somewhat shorter duration, they were nevertheless 
also of substantial length. The principle of the Strupp case 
is clearly applicable. The learned judge in that case made 
the following significant comment: 


“‘Here again the burden is upon the Government to 
show that, where plaintiff’s residence was interrupted 
by three periods of presence in the United States 
aggregating almost a year, there was a ‘continuity of 
stay’ for five years within the meaning of the statute.?? 
* * * * * 

‘If the only interruptions of actual physical presence 
in South America were brief holidays or visits to a 
surgeon that might have indicated that continuity of 
stay was intended.’’ 


In the instant case, too, the visits to the United States were 
not merely brief holidays or short trips on a particular 
mission. 


In the course of its discussion, the Court in the Strupp 
case made the following additional comments : 
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‘The Government has the burden of proving that 
plaintiff ‘resided’ in a foreign state or states for five 
years and that such residence was ‘eontinuous’.”’ 


Accordingly this Court coneludes that on the admitted 
facts the Government in the instant case did not establish 
that the plaintiff continuously resided for five years in a 
foreign state or states. 


Plaintiff’s motion for summary judgment is granted, and 
the defendant’s motion for summary judgment is denied. 
Judgment will be rendered declaring that the plaintiff has 
not lost her nationality as a citizen of the United States by 
reason of residence abroad and that she is a citizen of the 
United States. 


/3/ ALEXANDER Hourzorr 
United States District Judge. 


September 14, 1960. 


